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AMERICAN LAW REVIEW. 


Vou. XII] BOSTON, JANUARY, 1879. [No. 2. 


EXTRADITION BETWEEN STATES. 
EXECUTIVE DISCRETION. 


A CASE has recently arisen under the clause of the Constitu- 
tion providing for the rendition of fugitives from justice, in which 
the doctrine of executive discretion was fully adopted. 

In August, 1878, the governor of South Carolina made a 
requisition in due form upon the governor of Massachusetts for 
the surrender of one Kimpton, as a fugitive from justice. In 
pursuance of a statute of Massachusetts.empowering him to do 
so, the governor called upon the attorney-general for his advice 
in the matter, and, after heariug the parties, the attorney-gen- 
eral rendered the following opinion and report : — 


“ To His Excellency the Governor : — 


“ Srr, — On the 10th instant I received from his honor the lieutenant- 
governor a communication, enclosing a requisition from his excellency the 
governor of South Carolina upon your excellency, for the rendition of one 
Hiram H. Kimpton, an alleged fugitive from justice, and I was requested 
to make an examination and report, under the provisions of the General 
Statutes, c. 177, § 2. 

“In compliance with that request, I have heard fully the authorities of 
the State of South Carolina and the respondent Kimpton (both parties 
appearing by eminent counsel). All the facts deemed by them to be ma- 
terial were put in evidence, and a thorough discussion of the law upon the 
case was had. I transmit herewith a report of the proceedings at the hear- 
ing as a part of this communication, for your excellency’s consideration. 

“Tt was claimed on behalf of South Carolina that the requisition com- 
plied substantially and formally with the provisions of the Constitution of 
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the United States, art. 4, § 2, and with the statute of the United States 
(R. S. U. S. § 5278) in aid thereof. The requisition is accompanied by a 
copy of an indictment against John J. Patterson, Niles G. Parker, and 
Hiram H. Kimpton, for a crime committed against the laws of that State, 
within the State, in March, 1872, which indictment was found in August, 
1877; also, an affidavit that Kimpton is a fugitive from the justice of that 
State, and is within the limits of Massachusetts. And the papers are certi- 
fied by the governor of South Carolina to be duly authenticated; and there- 
upon it was claimed that there was no discretion reposed in your excellency, 
and that it was your imperative duty forthwith to issue a warrant of extra- 
dition, and cause the respondent to be delivered to the agent of South 
Carolina. Should I adopt this doctrine, and.so advise your excellency, I 
must assume the statute of Massachusetts (which has now been in force for 
a period of seventy-five years, in aid of the provisions of the Constitution 
of the United States for the rendition of fugitives from justice) to be an 
unconstitutional law. Many of the States have no statute upon the sub- 
ject, while many of them have a statute substantially like our own, and it 
is not improbable that a statute by a State upon this subject is unnecessary ; 
but I shall not presume to declare so ancient a law as our own to be uncon- 
stitutional, nor to disturb the practice under it, which is now well settled 
and thoroughly understood. 

“The authorities which are relied upon by the learned counsel of South 
Carolina are entitled to great consideration, but they are controlled by the 
more recent decision in the case of Taylor v. Taintor, 16 Wall. 366, in 
which it is distinctly held that the executive of a State may exercise a dis- 
cretion in the rendition of a fugitive from justice. I am bound by the law 
of that case, as well as by our statute, to inquire and report whether a 
party whose rendition is required ‘is held in custody or is under recogni- 
zance to answer for any offence against the laws of this State, or of the 
United States, or by force of any civil process ;’ and it is clear that, if the 
party is so held, the executive may, at his discretion, decline to comply with 
the requisition. It is worthy of remark that in none of the cases cited 
was the question of executive discretion before the court, and its discussion 
is incidental, so that the doctrine claimed has never been judicially decided. 
The uniform practice of yourself and your predecessors, as far as I can 
ascertain, has been to exercise a discretion in such cases, not only as to the 
matters specifically named in the statute, but as to any matter which might 
or ought to control the judgment of the executive. A familiar illustration 
is to be found when a requisition is made for a party charged with the 
crime of obtaining property by false pretences. If it is manifest that the 
rendition is sought to enable the prosecutor to collect a debt, and not with 
the intention of convicting the alleged fugitive of the crime with which he 
is charged, the uniform practice has been not to comply with the requisi- 
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tion. So when an indictment has not been sought or found for several 
years after the alleged commission of the crime, unless satisfactory reasons 
appear for the delay, and when the offence charged is so trivial in its char- 
acter that it would be a perversion of this great power to put it in exer- 
cise. When it appears that a requisition was improvidently issued, or that 
it is for a purpose other and different from that which apne upon its 
face, a warrant of extradition has always been denied. 

“ Other illustrations might be given of the exercise of a leiden by the 
executive in this behalf, but those already given are sufficient for my pur- 
pose. 

“ As I have already said, the practice has been uniform since the passage 
of the first statute in the year 1801; and the practice in the other States 
of the Union, as I am advised, is the same. Upon the most careful con- 
sideration which I am able to give the question presented, I feel bound to 
advise your excellency that chapter 177 of the General Statutes is consti- 
tutional, and that it is your duty to exercise a sound discretion in its admin- 
istration. 

“Tn the present case I find, and so report to your excellency, that the 
requisition is in due form of law; that Kimpton is not held in custody or 
under recognizance to answer for any offence against the laws of this State 
or of the United States, or by force of any civil process. Were this the 
whole of the case, I should advise your excellency that a warrant of ex- 
tradition might properly issue; but I find, further, that the crime with 
which Kimpton stands charged was committed in April, 1872, and that no 
attempt was made to prosecute him or his co-defendants until August, 1877, 
nor does it appear that there is any present intention to try them upon the 
indictment. It does appear that for many months negotiations have been 
going on between the authorities of South Carolina and this respondent, 
under which he was offered immunity if he would return to that State and 
volunteer as a witness in her courts, and that this offer was renewed after 
his arrest here. 

“Upon all the evidence, I am of opinion that the indictment, when found, 
was procured for the ulterior purpose of procuring his testimony, or for 
some other purpose which does not appear, and not for the purpose of try- 
ing him for any supposed crime against the laws of that State. I there- 
fore advise your excellency that it is not expedient to comply with the 
request.” 


In accordance with the report, and for the reasons therein 
given, the requisition was refused. The report distinctly sets 
forth the legal proposition upon which it is based, and which may 


1 Boston Daily Advertiser, Sept. 2, 1878. 
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be stated as follows: An executive is not bound in all cases to 
issue his warrant upon the presentation of a requisition in the 
form prescribed in the act of 1793, but he may require other and 
further evidence. He may go behind the papers presented, and 
if it appears to him that the authorities of the State making the 
demand are not acting in good faith, and that there is an inten- 
tion to make any other use of the fugitive than to put him upon 
trial on the indictment, he may lawfully refuse the requisition. 
He may also refuse, if it appears that some time has elapsed be- 
tween the offence charged and the finding of the indictment, 
unless this circumstance is explained to his satisfaction; if the 
offence charged is not a great crime; or if he is convinced that 
the fugitive, if surrendered, will not have a fair trial. These 
propositions are deduced from the admitted case, that a sur- 
render cannot be made while the process of a State or Federal 
court is in force against the fugitive in the State upon which 
the demand is made. 

The public importance of a correct construction of the pro- 
visions of law which regulate this delicate relation between the 
States is self-evident. There is no doubt that in some of the 
States the practice in rendition cases is based upon the principle 
that the executive may lawfully exercise a judicial discretion, 
and may institute an inquiry upon points not specified in the law 
of 1793; and a few of the States have statutes based upon that 
theory. In many other States, on the contrary, a different theory 
is held ; and since, under present conditions, a State has no remedy 
in case of refusal, however unsatisfactory the reasons on which 
it is based may seem, the result is that grave misunderstandings 
often arise, and it is said that renditions are sometimes altogether 
suspended between two States, by way of retaliation for a refusal, 
in consequence of which criminals go free, and the ends of jus- 
tice are defeated. In such cases, this important provision is no 
longer a ** bond of peace and union, but a source of controversy 
and irritating discussion.” These undesirable consequences arise 
from want of uniformity in the construction of the law, and 
their recurrence would be obviated by a settlement of that con- 
struction upon a sound and uniform basis. If the practice re- 
ferred to rests upon the true theory of the law, it ought to be 
adopted and acquiesced in by all the States. But if a vicious 
practice has arisen, it should be corrected by a “recurrence to 
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the fundamental principles of the Constitution.” For in this 
instance no rights have been regulated nor arrangements of 
property made on the basis of an erroneous construction, and 
accordingly the maxim, Communis error facit jus, can have no 
application. 

The theme of this article is to inquire whether the duty of the 
executive upon whom a demand is made, under the rendition 
clause of the Constitution and the law of 1793, is purely minis- 
terial, or is, to some extent, judicial. 

The clause in the Constitution providing for the rendition of 
fugitives from justice is as follows: ‘“*A person charged in any 
State with treason, felony, or other crime, who shall flee from 
justice and be found in another State, shall, on demand of the 
executive authority of the State from which he fled, be delivered 
up, to be removed to the State having jurisdiction of the crime.” ! 

In laying down the rules for the construction of a constitutional 
provision in an early case, Chief Justice Marshall stated his first 
rule as follows: “It is proper to take a view of the literal 
meaning of the words to be expounded.”? If this simple rule 
be applied in the construction of the foregoing clause, it is 
difficult to see how any question could have arisen as to the 
character of the obligation intended to be imposed upon the 
States by it. The language is as absolutely imperative as it 
could possibly be made. “It will be observed,” says Mr. Justice 
Story, ‘that, whenever a particular object is to be effected, 
the language of the Constitution is always imperative, and cannot 
be disregarded without violating the first principles of public 
duty.”* The particular object to be effected by the clause in 
question was to supply the defect in the administration of crimi- 
nal justice resulting from the rule that courts have no control 
over offences committed beyond their jurisdiction. The State to 
which the fugitive escapes having no power to try the offence, it 
was enjoined by the Constitution to surrender him to the State 
having jurisdiction, simply on demand, in order that, within the 
United States, the administration of criminal justice might be 
perfect. ‘It is a mistake,” says Mr. Justice Story,‘ “that the 
Constitution was not designed to operate upon the States in their 

1 Const. U. S. art. iv. § 2. 


2 Brown v. Maryland, 12 Wheat. 419, 437. 
3 Martin v. Hunter, 1 Wheat. 304. 
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corporate capacity. . . . The language of the Constitution is im- 
perative upon the States as to the performance of many duties.” 
The source and history of the provision indicate an intention to 

make it one of perfect obligation, and unconditional. The clause, 
as reported by the committee of detail of the constitutional con- 
vention, was substantially as it was finally adopted,! except that 
it contained the words * high misdemeanor,” which, however, were 
stricken out, and the words “ other crime’ inserted, “ in order to 
comprehend all proper cases; it being doubtful whether high 
misdemeanor had not a technical meaning too limited.”? The 
draft submitted by Charles Pinckney contained a clause substan- 
tially like that adopted ;* and Hamilton’s plan, subsequently pub- 
lished, had a similar, though briefer, provision.t Each one was 
east in the imperative form of the present clause, and without 
qualification. Each one declared that “fugitives from justice ” 
or ‘persons charged ”’ * shall be delivered up,” on demand of the 
State from which they fled, and “having jurisdiction” of the 
erime. The records of the discussions on this clause in the con- 
vention are very meagre. Contemporary evidence, however, is 
not wanting of the objects sought by its framers. It is plain that 
in its formation regard was had to the similar provision in the 
Articles of Confederation of 1777, to the previous relations of the 
colonies in this particular, and to what would be found essential 
to maintain friendly relations between States so intimately con- 
nected as those of the Union were expected to be. The clause 
in the Articles of Confederation ® was like the first draft reported 
by the committee of detail on the Constitution. No doubt the 
amendment was made in order to cure defects which experience 
had discovered in the former regulation, and to make the pro- 
vision conform to the altered and more intimate relations of the 
States. In a letter from Madison to Jefferson, in 1784,° refer- 
ence is found to a case between Virginia and South Carolina, in 
which a citizen of Virginia had committed an assault upon a mem- 
ber of the legislature of South Carolina while the latter was at- 
tending its sittings. South Carolina demanded the assailant, as 

1 5 Elliott, Deb. 381; 2 Mad. Papers, 1240. 

2 5 Elliott, Deb. 487; 3 Mad. Papers, 1447. 

8 6 Elliott, Deb. 128, 182; 2 Mad. Papers, 745. 

4 5 Elliott, Deb. 584, 589. 


5 Art. iv. § 2; 1U. S. Sts. at Large, 4. 
6 1 Madison’s Writings, 68, 76. 
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guilty of a high misdemeanor; and Edmund Randolph, then the 
chief law officer of Virginia, seems to have written to Madison 
upon the subject. In his letter to Jefferson, Madison propounds 
the questions, whether the case comes within the Articles of Con- 
federation ; whether, if it is not a casus federis, the law of nations 
comprehends such a case ; and, if not, “ whether the intimacy of 
the Union among the States, the relative position of some, and 
the common interest of all [of] them in guarding against impunity 
for offences which can be punished only by the jurisdiction within 
which they are committed, do not call for some supplementary 
regulations on this subject.” Randolph seems to have declined 
to accept the assertion of the executive of South Carolina as to 
the facts of the case. In his reply to Randolph’s letter, Madison 
says, on this point:! “ If I were to hazard an opinion after yours, 
it would be that the respect due to the chief magistrate of a con- 
federate State, enforced as it is by the Articles of Union, requires 
an admission of the fact as it has been represented.” After say- 
ing that, if each one of the compilers of the text had been asked 
to declare his meaning, the answers would probably have been as 
diverse as the comments made upon it, he proceeds: * Waiving 
the doctrine of the Confederation, my present view . . . would 
admit few exceptions to the propriety of surrendering fugitive 
offenders. My reasons are these: 1. By the express terms of 
the Union, the citizens of every State are naturalized within all the 
others, and, being entitled to the same privileges, may with the 
more justice be subjected to the same penalties. This cireum- 
stance materially distinguishes the citizens of the United States 
from the subjects of other nations not so incorporated. 2. The 
analogy of the laws throughout the States . . . seems to obviate 
the capital objections against removal to the State where the 
offence is charged.” The case against removals to Great Britain 
was based on very different grounds. In that case, the accused 
was deprived of his right to a jury of the vicinage, and his wit- 
nesses could not be had. 38. Unless citizens are given up, they 
cannot be tried anywhere; “and it seems to be a common inter- 
est of the States that a few hours, or at most a few days, should 
not be sufficient to gain a sanctuary. . . . In a word, experience 
will show, if I mistake not, that the relative situation of the 
United States calls for a ‘ Droit Public’ much more minute than 


1 1 Madison’s Writings, 66. 
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that comprised in the Federal articles.” These observations, from 
so high a source, throw great light upon the purposes of the 
framers of the constitutional provision. 

The provision in the Articles of Confederation was not without 
precedent. More than a century before, the New England colo- 
nies, in article eight of the Confederation of 1643, mutually agreed 
that, “ upon the escape of any prisoner or fugitive for any crimi- 
nal cause, whether by breaking prison, or getting from the 
officer, or otherwise escaping, upon the certificates of two magis- 
trates of the jurisdiction out of which the escape was made, that 
he was a prisoner or such offender at the time of the escape, the 
magistrates or some of them of the jurisdiction where for the 
present the said prisoner or fugitive abideth shall forthwith grant 
such a warrant as the case will bear for the apprehending of any 
such person, and the delivery of him into the hands of the officer 
or other person who pursueth him.”! This provision is of inter- 
est, from the fact that it appears to be the forerunner of the cor- 
responding provisions in the Articles of Confederation and in the 
Constitution ; and the framers of those instruments were undoubt- 
edly familiar with it, as that under which these colonies had main- 
tained their relations in this regard. Like the provisions in the 
later instruments, the language of this compact is absolute and 
unqualified. No discretion is lodged, either expressly or by impli- 
cation, in the government on which the demand is made, but upon 
the production of the certificate of two magistrates a warrant 
shall be granted in all cases. In 1670, this agreement was re- 
newed, as article seven of the new Articles of Confederation, with 
only the single change that the certificate of one magistrate was 
declared sufficient, where before that of two was required? It 
would seem, therefore, that, after an experience of thirty years, 
these colonies, so far from being dissatisfied with this provision, 
on the score that it was too arbitrary, or that it gave a colony 
too absolute control over persons beyond its own jurisdic- 
tion, were willing to readopt it, and that, too, with a reduction 
in the amount of proof required to authorize the surrender. 
The relation of other colonies in the matter of criminal juris- 
diction appears to have been very intimate. The full records of 
the colonial period, published by the State of Pennsylvania, 


1 Hazard, Hist. Coll. vol. ii. 1,5; Winthrop, Hist. Mass. vol. ii. 101. 
2 Mass. Rec. vol. iv. pt. 2, pp. 471, 473. 
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contain many indications of this intimate relation.1 In 1684, the 
council of Pennsylvania considered a bill for a *“ union between 
us and West Jersey, to have liberty to persecute offenders in the 
said West Jersey,” so as to provide “for all warrants to appre- 
hend all persons by law punishable.”” The matter was at that 
time “left to a treaty with them.”? In 1685, a “hue and cry 
from East Jersie” was allowed by the council to ‘pass this 
Province and Territoryes.”* There are indications of the ex- 
istence of a custom to surrender on the production of a writ, 
signed by the chief justice of the State from which the criminal 
fled, and indorsed by the chief justice of the State where he 
was found. In a case arising after the adoption of the Ar- 
ticles of Confederation, this practice is distinctly alluded to. 
In 1784, the president and council of Maryland notified the 
president of Pennsylvania that Henry Carberry had been ar- 
rested in Maryland, charged with treason in Pennsylvania. The 
matter was referred to the judges of the Supreme Court to 
demand Carberry and have him brought to trial. The judges 
demanded him of Maryland, to be delivered at the jail in Phila- 
delphia; and this request was “founded on the second clause 
of the fourth article of the Confederation, and has been the con- 
stant usage between this State and the neighboring States.” 4 
Governor Paca of Maryland objected that the demand must come 
from the executive department of Pennsylvania, and that the 
prisoner could not be taken by the authorities of Maryland 
beyond the limits of that State. The permission of Delaware 
would be necessary to go across her territory, and the officers of 
Pennsylvania must receive him at the State line.® In a letter by 
the judges to the governor, recounting the affair, they maintained 
that, in spite of the language of the Articles of Confederation, 
“the usage and practice between this State and New Jersey and 
also the Delaware State ” were sufficient to support their demand 
as made.® Finally, Governor Dickinson of Pennsylvania made 
a formal demand, in which he alluded to his having referred the 
matter to the judges, * not doubting but it would be conducted 
according to the constant usage in similar cases between this State 

1 The writer is indebted for the following citations from the Pennsylvania colo- 
nial records to the courtesy of R. R. Newell, Esq. 

2 Minutes of the Council of Penn. i. 101. 


8 Id. 147; Hurd on Habeas Corpus, 598, 2d ed. Penn. Archives, x. 291. 
5 Id. 292. 6 Id. 290. 
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and the States of New Jersey and Delaware.’’! Governor Paca 
replied to this demand, signifying his readiness to make the sur- 
render at once. In 1782, in the case of one Captain White, 
demanded by President Moore of Pennsylvania, of Governor 
Livingston of New Jersey, the latter declined to interfere, on the 
ground that all that was necessary was for the chief justice of 
Pennsylvania to issue his writ, which would be indorsed by the 
chief justice of New Jersey, and thereupon the Pennsylvania 
sheriff could apprehend White in any part of New Jersey.? In 
1784, Governor Dickinson made a demand upon the governor of 
Massachusetts, as follows : — 


“ Str, — We are informed that George Garner and Joseph Smith, who 
are charged with felony committed in this city, and have fled from justice, 
are now in Boston. We therefore think it our duty to request that they 


may be delivered up to the bearer, . . . in order to be removed to this 
State.” 


There are records of a case in 1789, from which it would appear 
that the custom of acting on renditions through the judiciary 
continued until that time. In a letter from Governor Livingston 
of New Jersey to Governor Mifflin of Pennsylvania, he states 
that Chief Justice Brearly of his State had informed him that a 
warrant lately sent by him to Pennsylvania had been refused ; and 
he adds: “I am informed that this is the first instance... 
where the warrant from one of the justices of the Supreme 
Court has been deemed to be insufficient, and it is probable that 
you consider the fourth article of the old Confederation as extend- 
ing to all cases.” He then proceeds to make a formal demand, 
according to the clause in the Articles of Confederation. This 
demand was acceded to in the Pennsylvania council, and the 
fugitive surrendered to the chief justice of New Jersey. In a 
letter to Governor Mifflin, Chief Justice Brearly refers to cer- 
tain legislation of New Jersey regulating surrenders, and adds: 
* We have considered that part of the article of Confederation 
which respects the matter as merely designed to prevent one 
State from giving protection to offenders from another, and that 
1 Penn. Archives, x. 320. 2 Td. 324. 
8 Id. iv. 530, 531; Minutes of the Council of Penn. xiii. 270. 

# Penn. Archives, x. 854. See also Minutes of the Council of Penn. xv. 499; id. 


iii. 108; id, v. 94; Penn. Archives, ix. 96; id. vi. 696, 604. 
5 Minutes of the Council of Penn. xvi. 14. 
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the powers therein given the executive are not necessary to be 
exercised in ordinary cases.” 

These instances indicate the condition of things out of which 
the later provision grew. So confirmed was the practice of mak- 
ing surrenders upon the warrant of the court having jurisdic- 
tion, duly indorsed by the chief justice of the State making the 
surrender, that twelve years after the adoption of the Articles 
of Confederation, *‘ the first instance ” of a refusal known to Goy- 
ernor Livingston arose. At this time, the Constitution was about 
going into effect, and there was a proper disposition on the part 
of Governor Mifflin to conform to the letter of the fundamental 
law. 

The connection between the colonial arrangements and the pro- 
vision of the Constitution has been more than once judicially 
referred to,! and the intimacy of the colonial relations in this 
respect pointed out, and applied to fortify the conclusion that it 
was intended to provide a perfect means for continuing and con- 
solidating those relations in the corresponding clause of the Con- 
stitution.? 

The New England colonial provision was complete in itself, 
and prescribed the only proof required to authorize the demand 
and surrender; viz., the certificate, first of two magistrates, and 
later of one. The corresponding proof required under the prac- 
tice above referred to was simply the warrant of the court, duly 
indorsed by the chief justice. The clause in the Constitution, on 
the contrary, like many other clauses in that instrument, was not 
capable of being put in practice of itself, but seemed to require 
and to contemplate legislative action to prescribe the methods by 
which it should be made available. Although it plainly contem- 
plated action by the States, provided that the State whence the 
fugitive had fled should make the demand, and implied that the 
State where the fugitive was found should, on the demand, deliver 
him up, yet the latter was not expressly stated. Neither were the 
proofs that the person demanded was charged with a crime in the 
State making the demand expressly prescribed, as was the case 
under the colonial arrangements and practice. This incomplete- 
ness was perceived wheh the States proceeded to avail themselves 


1 State v. Buzine, 4 Harr, 572; Com. v. Short, 10 Ser. & R. 127; Holmes vy. Jennison, 
14 Pet. 540, 597; In re Fetter, 3 Zab. 811. 
2 Kentucky v. Dennison, 24 How. 66. 
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of the provision. Fortunately, the necessity for legislation was 
discovered within a very few years after the adoption of the 
Constitution, so that the resulting action of Congress was had 
while many of those who had taken part in the framing of 
the Constitution, as members of the convention and otherwise, 
were still in Congress, and the history, scope, and object of the 
provision were still matter of contemporary knowledge. In 
1790, Governor Mifflin of Pennsylvania sent a communication 
to Governor Beverly Randolph of Virginia, requesting the sur- 
render of three persons charged with kidnapping a free negro in 
Pennsylvania, and selling him into slavery in Virginia. Enclosed 
with the request were (1) a memorial, addressed to Governor 
Mifflin, of a society for the promotion of the abolition of slavery, 
setting forth the facts of the offence and the escape of the offend- 
ers from Pennsylvania into Virginia, but not made under oath; 
and (2) transcripts of an indictment found and of the proceedings 
before a Pennsylvania court, certified by a prothonotary of the 
court, but not by the governor. All the papers appear to have 
been presented by him informally for what they were worth ; and 
none of them were formally authenticated by him, although he 
plainly expected it to be understood that they were genuine, and 
that the statements contained in them were true. The governor 
of Virginia referred the matter to his attorney-general, whose 
adverse opinion he enclosed in a letter to Governor Mifflin, in 
which he lamented that no means had “ been provided for carry- 
ing into effect so important an article of the Constitution of the 
United States.” 

The attorney-general of Virginia contended, inter alia, that 
the phrase, ‘or other crime,” in the constitutional clause had 
reference only to crimes similar in character to treason and fel- 
ony, and that the act charged must be a crime, in that sense, 
under the laws of the State upon which the demand was made; 
and as the act charged was, by the laws of Virginia, not a crime, 
but only a trespass or a breach of the peace, there should be no 
surrender. But beyond that objection he contended further, 
that, under the clause in the Constitution, no surrender could be 
made without further legislation. “If thfe delivery and removal 
in question can be effected at all, it must be under authority only 
of the Constitution of the United States. By that, the delivery 
is required and the removal authorized. But the manner in 
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which either shall be effected is not prescribed. There must be 
a legal control over the persons demanded, before they can be 
delivered and removed. That ought not to be acquired by any 
force not specified and delegated by positive law.” The Con- 
stitution does not * direct the mode or delegate the authority by 
which the magistracy of this State can acquire such a control.” 
The requisition having failed, Governor Mifflin, in July, 1791, 
sent all the papers in the case to President Washington, with a 
communication, in which he called especial attention to the objec- 
tion of the attorney-general of Virginia, based on the necessity 
for legislation, and suggested that the matter be brought to the 
attention of Congress for such action as it should deem necessary 
or adyisable.! He also called in question the other objections of 
Virginia, and upon the construction of the word “crime” he 
said: * It is equally certain that the laws of the State in which 
the act is committed must furnish the rule to determine its crim- 
inality, and not the laws of the State in which the fugitive from 
justice happens to be discovered.” Before submitting the matter 
to Congress, the President laid the papers before his attorney- 
general, Edmund Randolph, who rendered a long and compre- 
hensive opinion upon the questions presented and suggested by 
them. He indicated and discussed, one after another, the sub- 
stantive facts in the constitutional clause essential to be estab- 
lished and requiring proof, in order to enable an executive upon 
whom a demand should be made to act intelligently in the fune- 
tion imposed upon him by that clause. He considered succes- 
sively the import of these phrases occurring therein: (1) “A 
person charged ;” (2) * or other crime ;”’ (3) ** who shall flee from 
justice (4) found in another State;”’ and (5) “ the State 
having jurisdiction.” As to the charge, he said it ‘* must be 
interpreted under the Constitution as at least requiring some 
, sanction to be given to the suspicion of guilt by a previous 
investigation. In the present instance, a grand jury .. . have 
made it, and thus ‘have furnished a ground for bringing the... 
persons to a formal trial. Should such a procedure as this be 
declared to be incompetent as ‘a charge, the object of this article 
in the Constitution must be either defeated or be truly oppres- 
sive.” As to the words “ other crime,” he said some doubt had 
been raised whether these words, in the connection in which — 
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they stood, must not be confined to crimes having some quality 
common to them and treason and felony. But they could not 
have that common quality except so far as they were themselves 
felonies. ‘ Why, then, are the words ‘ or other crime’ added, if 
felonies alone were contemplated?” He held some species of 
proof indispensable beyond the word of the governor to estab- 
lish the fact of * fleeing from justice.’ ‘It cannot be denied 
that every assertion of a governor ought to produce assent. But, 
upon a judicial subject, testimony, according to the judicial 
course, is alone adequate, and the demand is the only thing 
which is referred to an executive absolutely.” .. . “ On this 
occasion, however, the governor of Pennsylvania builds his 
demand on the documents transmitted to the governor of Vir- 
ginia, not one of which has the semblance of proof that they 
do flee.” As to the proof that the person was * found” in the 
State on which the demand is made, he said, that, at first, it 
might seem unimportant, because, if he were not there, he could 
not be surrendered, and no damage would ensue. But he called 
attention to the fact that a person’s reputation might suffer from 
being thus pursued; and held that, at least, proof ought to be 
adduced, in order that the expense and the unavoidable trouble of 
the pursuit should not be * causelessly thrown upon a sister State.” 
Hence he thought it is made a prerequisite by the Constitution, 
that the person should be found in the State upon which the 
demand is made ; that is, “ that government will not be put toa 
fruitless search.’’ “In this case,” he added, * no legal exhibit 
is shown to this effect.” He differed from the attorney-general 
of Virginia as to the necessity for exclusive jurisdiction in the 
State making the demand. In this case, indeed, that condition 
was satisfied, for the offence was committed in Pennsylvania; 
and the Constitution provides that trials “shall be held in the 
State where the said crimes shall have been committed.”! But 
even if Virginia had also jurisdiction, the surrender should be, 
nevertheless, made. “ The clause in the Constitution was ob- 
viously dictated by a wish to prevent that distrust which one 
State would certainly harbor against another in situations capa- 
ble of abuse.” Moreover, the words of the Constitution only 
require a jurisdiction in the demanding State, not an exclusive 
one. He differed from the attorney-general of Virginia “in 


1 Const. U. S. art. iii. § 2. 
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not perceiving the disability to deliver up. To deliver up is an 
acknowledged Federal duty, and the law couples with it the right 
of using all incidental means in order to discharge it.” ‘It has 
been sometimes fancied that by delivering up is meant only that 
the State from which the demand is made should express an 
approbation that they may be apprehended within its territories. 
But as a State cannot be said to deliver up without being active, 
and it might disturb the tranquillity of one State if the officers 
of another were at liberty to seize a criminal within its limits, 
the natural and safe interpretation is, that the delivery must 
come from Virginia. To this duty the executive of that State 
offer no objection ;” but they say that they cannot move with- 
out some law “as to the manner and particulars of arrest and 
delivery.” He held that the surrender might be made without 
calling upon the public authorities of a State, through private 
persons appointed by the general government. ‘ Money, indeed, 
must be expended, and a State may suspend its exertions until 
the preliminary proofs are adduced. I cannot undertake to fore- 
see whether the expending State will be reimbursed.” Finally, 
he advised that the President could not interfere. ‘ A compli- 
ance has been denied, and the denial has proceeded from a defi- 
ciency of proof, . . . and probably untenable reasoning. This 
deficiency ought to be supplied by the governor of Pennsylva- 
nia... . As to any itiaccuracy of reasoning, the President can do 
no more than show the governor of Virginia where it lies: he 
cannot be authoritative,’ nor would he be, until there should be 
failure to “ convince the judgment of the State.” ‘ But this 
argumentative intercourse belongs to the governor of Pennsyl- 
vania, and ought to be managed by him, until the prospect of 
satisfaction shall disappear.” He concluded that it would have 
been more precise, in the present case, if the governor of Penn- 
sylvania had sent to the governor of Virginia an authenticated 
copy of the law of Pennsylvania, declaring the crime alleged, 
and that it was essential that there should be sufficient evidence 
of the fleeing of the fugitives, and of their being found in Vir- 
ginia. ‘* Without that evidence, the executive of Virginia ought 
not to have delivered them up; that, with it, they ought not to 
refuse.” 

The foregoing opinion has been quoted at such length, be- 
1 xx. Am. State Papers, 43. 
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cause it forms, without doubt, the most important contempo- 
raneous evidence to be had upon the meaning and construction 
of this clause of the Constitution, and of the act passed in pur- 
suance of it. It was rendered by Attorney-General Randolph 
pro re nata, with the facts before him of a specific contested case 
involving the whole subject, and which had been referred to the 
President with a view to bringing the matter before Congress, 
for such legislative action as should be found necessary to give 
effect to that clause. It is important on account of its fulness, 
The serious differences likely to arise between the States in avail- 
ing themselves of this provision of the Constitution, already fore- 
shadowed by the case in hand, were evidently present to the 
mind of the attorney-general, and his opinion is apparently 
meant to be a complete commentary upon the clause. It was 
subsequently submitted to Congress, with the other papers in the 
Pennsylvania case; and a reference to the ensuing act will show 
that it must have served as a guide in the formation of that law. 
The difficulties suggested by him are provided against by it, 
though not always by the precise means proposed by him. And 
in this connection it is worthy of note, that, as the history of this 
subject will show, all the questions raised by Randolph as doubt- 
ful have at some time since been brought forward and contested 
in actual cases that have arisen, and there has been no other 
question raised, except it be that as to executive discretion ; and, 
furthermore, all the questions raised by Randolph and the Penn- 
sylvania case, which were not expressly met and provided for in 
the act of Congress, have since been decided in judicial opinions 
to have reference to points sufficiently covered in the Constitu- 
tion itself, and consequently requiring no legislation, either State 
or Federal. All this tends powerfully to show the complete and 
well-considered character of the act, and the full and exhaustive 
consideration which the whole subject received in connection 
with its origin from the Pennsylvania case. 

Upon the value and importance of contemporaneous opinion 
of this kind in the construction of a constitutional provision, 
and of an act of Congress passed in pursuance thereof, it is 
not necessary to enlarge. A contemporaneous exposition has 
always been regarded by the Supreme Court of the United 
States as of very high authority. It is, in the language of Mr. 
Justice Story, a practical exposition which approaches most 
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nearly to a judicial exposition.1 In this case, moreover, its 
source entitles the opinion to the highest respect, indepen- 
dently of the fact that it was officially rendered by the chief 
law-officer of the government. Edmund Randolph was a dele- 
gate from Virginia to the convention to frame the Constitution, 
as a colleague of Washington; and he was prominent and in- 
fluential in its deliberations. His Propositions laid before the 
convention soon after its organization? were adopted and re- 
ported by the committee,? and contributed to form the basis 
of the Constitution in its final form. After the organization 
of the government under the Constitution, he was selected by 
Washington as his legal adviser in the construction and inter- 
pretation of that instrument. 

The matter having been brought to the attention of Congress 
by a message from the President, in November, 1792, the Senate 
appointed a committee to consider the subject of fugitives from 
justice and of fugitives from service, and on January 4, follow- 
ing, Mr. Cabot of the committee, senator from Massachusetts, 
reported a bill.® It was passed on the third reading, and sent to 
the House, where it was amended by striking out the word 
**deemed” in the first section. The Senate concurred,’ and 
finally it was passed by the House, February 5, 1793, by a vote 
of 48 to 7.8 United in the same bill with the provision for the 
surrender of fugitives from justice was that for the surrender 
of fugitive slaves, destined to be of such tremendous importance 
in the history of the country. Yet the bill was not debated in 
the House, but, as in case of other important laws of the early 
period of the Constitution, as, for example, the twenty-fifth 
section of the Judiciary Act, it appears to have been accepted as 
a matter of course, as one of the fundamental provisions neces- 
sary to set the machinery of government, provided by the Con- 
stitution, in motion. Whether it was debated in the Senate 
there are no means of knowing, as the deliberations of that body 


' Martin v. Hunter, 1 Wheat. 804, 351; Prigg v. Commonwealth, 16 Pet. 539; 
1 Story, Const. 392. 

2 1 Elliott, Deb. 143. 8 Id. 181. 

* Wilson, Slave Power in America, vol. i. p. 69. 

5 Abridgment of Deb. 417; Life and Letters of George Cabot, by H. C. Lodge, 
p. 61. 

6 Abridgment of Deb. 417. 7 Id. 384. 

8 Abridgment of Deb. 417; Debates in Congress (ed. Gale & Seaton), 860. 
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were not opened to the public until the year 1794. But in case 
of this provision for the rendition of fugitives from justice, we 
are not remanded to the naked words of the enactment alone to 
determine its scope and intent. Although discussions on the bill 
in Congress itself are wanting, yet the preliminary discussions 
are full and satisfactory, and, as the foregoing account is intended 
to show, are so closely connected with the action of Congress, 
that we are left in no doubt as to the opinions and purposes of 
its framers. The act was, moreover, almost contemporaneous with 
the Constitution itself, and, like all the early legislation for the 
interpretation and enforcement of the provisions of that instru- 
ment, it was passed while Congress still contained many eminent 
members of the constitutional convention. Not only Governor 
Mifflin and Attorney-General Randolph, but at least two mem- 
bers of the original Senate committee which framed the bill, 
Mr. Reed and Mr. Sherman, were also members of the conven- 
tion. 

The bill thus passed, and which became a law by the signature 
of the President, February 12, 1793, provides as follows: — 


“ Whenever the executive authority of any State in the Union . . . shall 
demand any person as a fugitive from justice of the executive authority of 
any such State ...to which such person shall have fled, and shall, more- 
over, produce the copy of an indictment found or an affidavit made before a 
magistrate of any State as aforesaid, charging the person so demanded with 
having committed treason, felony, or any other crime, certified as authentic 
by the governor or chief magistrate of the State... from whence the 
person so charged fled, it shall be the duty of the executive authority of 
the State... to which such person shall have fled to cause him or her to 
be arrested and secured, and notice of the arrest to be given to the execu- 
tive making such demand, or to the agent of such authority appointed to 
receive the fugitive, and to cause the fugitive to be delivered to such agent 
when he shall appear.” 


A provision follows, that, if the agent does not appear within 
six months, the fugitive is to be discharged ; and it is further pro- 
vided, that the expenses of the proceedings are to be paid by the 
State making the demand.! 

If we apply Chief Justice Marshall’s rule to this act, and first 
consider “ the literal meaning of the words to be expounded,” 
it will be impossible to arrive at any other conclusion as to its 


1 U.S. Sts. at Large, 1, 802; Rev. Sts. U. S. § 5278. 
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intent and meaning than that reached above in case of the con- 
stitutional provision itself. It certainly cannot be said that the 
language is not equally imperative and unequivocal. To be 
sure, the same expression is not employed in the act that is 
employed in the Constitution. Where the phrase of the Consti- 
tution is, ‘shall be” delivered up on demand, that of the act is, 
“it shall be the duty.” But the meaning of the two phrases is 
identical as to the imperative character of the obligation imposed 
by them. Indeed, the phrase in the act is scientifically exact to 
express an obligation. When the Constitution provides that the 
fugitive ‘* shall be delivered up on demand” of the executive of 
the State whence he fled, it implies a right in such State to make 
the demand. But every right implies a corresponding duty.} 
Where there is a right to demand, there is a corresponding duty 
to deliver up. This construction of the phrase has been judicially 
declared by the Supreme Court in a leading case.2_ The court 
said: ** The language of the law implies an absolute obligation 
which the State is bound to perform. And when it speaks of the 
duty of the governor, it evidently points to the duty imposed by 
the Constitution in the clause we are now considering.” It is 
therefore idle to attempt to render clearer the language of the 
act in this respect. Indeed, an act of Congress which should 
attempt to qualify or limit an obligation, imposed without qualifi- 
cation by the Constitution, under the pretence of providing for 
its enforcement, would be invalid. But the Supreme Court has 
pronounced this act constitutional.* 

An examination of the act shows what was deemed necessary 
to supplement the provision of the Constitution, and to secure 
the performance of the duty enjoined, with propriety and safety. 
The Constitution provided that the demand should be made by 
the governor; but it did not say upon whom the demand should 
be made, nor who should make the delivery. The position taken 
by Virginia had been that it was essential that this should be 
provided for by law ; while Attorney-General Randolph thought — 
it not indispensable. But the act provides that, as the Constitu- 
tion authorizes the governor of the State whence the fugitive 
fled to make the demand, it should in turn be made upon the 
governor of the State where the fugitive was found, and that 


1 1 Austin, Juris., Lect. I. 2 Kentucky v. Dennison, 24 How. 66. 
8 Prigg v. Commonwealth, 16 Pet. 539. 
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upon him should be imposed the duty of arrest and surrender. 
To authorize the governor upon whom the demand was made to 
act with understanding, it was necessary that he have some 
evidence that the fugitive had been charged, as required by the 
constitutional provision. The evidence prescribed for this pur- 
pose was a copy of an affidavit before a magistrate, or of an 
indictment found. In the Pennsylvania case, Attorney-General 
Randolph pronounced the indictment, certified by a notary, 
sufficient evidence of the charge; for a notarial seal is accepted 
throughout the United States. But the act provides that the 
evidence shall be authenticated by the governor. Attorney- 
General Randolph said of the credit to be given to the statement 
of a governor under the clause alone, ‘It cannot be denied that 
every assertion of a governor ought to produce assent. But, 
upon a judicial subject, testimony according to the judicial 
course is alone adequate, and the demand is the only thing which 
is referred to an executive absolutely.” ! By the act, it is provided 
that the assertion of the governor as to the authenticity of the 
papers shall be sufficient to produce assent. The question brought 
up more than once in Randolph’s opinion as to the expense of a 
rendition is settled in the act by the provision that in all cases it 
shall be borne by the State making the demand. The opinion of 
Attorney-General Randolph, that some proof was requisite that 
the fugitive had been * found” in the State on which the demand 
was made, appears not to have been adopted by the framers of 
the act. Undoubtedly, it was not considered that evidence of 
that fact was either necessary or practicable. Randolph him- 
self admitted that it was perhaps not essential, because, as he 
said, if the fugitive was not found, nothing could be done, and no 
daisage would ensue. But, on the whole, he thought some evi- 
dence advisable: first, because it might injure a person’s reputa- 
tion if he were pursued throughout a State by officers, when he 
was not there; and, secondly, because the State required to de- 
liver up ought not to be put to the expense of a fruitless pursuit. 
The second of these objections is met in the act by the provision 
that the demanding State shall pay all the expenses of a rendi- 
tion, in consequence of which a State would not be likely to 
demand a fugitive unless it had some assurance that he was 
within the State on which the demand was made, for otherwise 


1 See letter of Madison to Randolph, ante, p. 187. 
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useless outlay and expense would be incurred. As to Randolph's 
other point, it was probably considered that his own answer to it 
was conclusive, as it certainly was. No injury could come to the 
culprit if he were not found in the State upon which the demand 
was made; and it has never been considered that the reputation 
of a person under indictment for crime is unjustifiably assailed 
and jeopardized by the issue of a warrant for his arrest to answer 
the indictment. And it is difficult to see how the issue of a 
warrant by a governor for the arrest of a person under indict- 
ment in another State differs in this respect from a warrant issued 
by a court for his arrest in the regular course of justice within a 
State. In either case the culprit may not be found; but it would 
be absurd as well as impracticable to withhold a warrant until 
positive evidence had been furnished that he had been “ found,” 
however that phrase might be construed. In framing the act, 
therefore, it was rightly considered unnecessary to require posi- 
tive or formal proof that the culprit had been ** found ”’ in the State 
upon which the demand is made ; and, so far as appears, this objec- 
tion has never been taken in practice. By the course of proceed- 
ings, this fact necessarily appears as soon as it becomes in any sense 
essential. The same view was taken of the matter of * fleeing.” 
Randolph insisted that evidence of that was an essential condi- 
tion; and it has been often, and perhaps generally, insisted upon 
in practice since then.!. But when the question has come within 
judicial cognizance, the decisions have been such as to show that 
no legislation was necessary, since no direct evidence to that fact is 
required ; and this position is borne out by the reason of the thing. 
The other papers required by the act, combined with the neces- 
sary course of proceedings on a rendition, render positive evidence 
on this point unnecessary. This was the principle upon which 
the Supreme Court of Massachusetts proceeded in a recent stoutly 
contested case on habeas corpus. The fugitive in this case was a 
citizen of Massachusetts, but was arrested on a warrant issued 
by the governor of that Commonwealth, in obedience to a requi- 
sition from the governor of Maine, for a crime committed in that 
State. There was no evidence that the prisoner was a “ fugi- 
tive,” except the papers charging the offence in Maine, and the 
fact that she was found in Massachusetts, as revealed by her 


1 In re Certain Fugitives, Opinion of Governor Fairfield of Maine, 24 Am. Jur. 
226. 
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arrest there and appearance at the hearing. There was alsoa 
Maine writ, with a return of non est inventus indorsed on it; so 
that the documents presented were precisely those sent by Govy- 
ernor Mifflin to the governor of Virginia in 1790, except as to 
the authentication of the indictment. It was contended that the 
person simply returned home after she committed the offence in 
Maine, and was found at home, and that direct evidence that she 
had fled was essential. But the court held otherwise. “The 
material facts are, that the prisoner is charged with a crime in the 
manner prescribed, and has gone beyond the jurisdiction of the 
State, so that there has been no reasonable opportunity to prose- 
cute him [her] after the facts were known. The fact in this 
case that she returned to her permanent home cannot be mate- 
rial.”! That is, if a person leave a State after committing a 
crime therein, and without awaiting a trial, it amounts to fleeing, 
within the meaning of the law, even if it appear that there was 
a natural motive for leaving, like that of returning home. But 
the fact that such person is arrested in another State is, of 
course, sufficient evidence that he has left the State where the 
act was done. Hence it must necessarily be sufficient evidence 
that he has “fled.” The apparent qualification in Kings- 
bury’s Case? contained in the phrase, ‘so that there has been 
no reasonable opportunity to prosecute him after the facts were 
known,” was not essential to the principle stated. If that were 
essential, it would be necessary, in order to ascertain it, to go 
behind the indictment, and inquire into the circumstances of the 
act charged. For the indictment might show that more time 
had elapsed between the commission of the offence and the find- 
ing of the indictment, than might seem to the authorities of 
another State sufficient to afford a “reasonable opportunity ” to 
prosecute the offender ; and, if that fact were taken notice of, it 
would be necessary to look into the circumstances preceding and 
attending the indictment. But where an indictment substantially 
charges a crime on its face, the court will not go behind it, nor 
inquire into the circumstances. To decide merely from the dates 
whether a reasonable time had elapsed for prosecuting the of- 


1 Kingsbury’s Case, 106 Mass. 223. 2 106 Mass. 223. 
8 Kingsbury’s Case, 106 Mass. 223; Brown’s Case, 112 Mass. 409; Taylor v. Tain- 
tor, 16 Wall. 866; Zn re Voorhees, 8 Vroom, 141; In re Clark, 9 Wend. 212; Johns- 
ton v. Riley, 13 Ga. 97; In re Greenough, 81 Vt. 279; Kentucky v. Dennison, 24 How. 66. 
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fender between the commission of the offence and the indictment, 
or between the indictment and the demand, would be impossible. 
To require evidence on the point is not allowed, for the reason 
just given. As will hereafter further appear, such a course is 
also an unwarrantable and unnecessary intrusion into the internal 
administration of justice in the State making the demand. 

This sense of the expression was necessarily, though tacitly, 
assumed by the court in the case of Taintor v. Taylor, in assigning 
reasons why a person should not be surrendered by a State, where 
he is already under indictment. “If a party commits crime in 
two different States, and one of them has him in custody awaiting 
trial, it is absurd to say that the Constitution requires that he 
should be surrendered to the other State, on a requisition being 
made ; for the State surrendering him would have an equal right 
to require that he be returned again.” It is obvious that this 
demonstration would be pointless, except on the theory that 
leaving the State after committing a crime amounts to fleeing, in 
the sense of the law. Fleeing implies, literally, a voluntary de- 
parture to escape evil; but, if a culprit is removed on a warrant, 
he cannot be held to flee, in that sense; and, if being out of 
the State when he is wanted for trial does not satisfy the act, he 
could not, in the instance supposed, be returned, after having 
been forcibly removed. In Voorhees’ Case? Chief Justice Beas- 
ley speaks of a person as coming within the act “ who commits a 
crime within a State, and withdraws himself from such jurisdic- 
tion.” Governor Fairfield spoke of a fugitive as one who com- 
mits a crime and then “ leaves that State,” without waiting to be 
tried. In Adams’ Case,‘ the prisoner was a citizen of Ohio, and 
indicted in New York for obtaining money by false pretences. 
Some months after the act for which he was indicted was com- 
mitted, he came to New York on a bridal tour. He left one day 
for Philadelphia, and, as was charged, hurriedly ; but there was 
evidence that he went on business, and deliberately. The indict- 
ment was found subsequently, and he was demanded and sur- 
rendered from Ohio, whither he had returned home. On habeas 
corpus, it was claimed that he had not fled. Vanderpoel, J., be- 
fore whom the writ was brought, had the full court sit with him 
on account of the importance of the case. The writ was re- 


1 36 Conn. 242; post, p. 220. 2 8 Vroom, 141. 
3 In re Certain Fugitives, 24 Am. Jur. 226. ' 4 7 Law Rep. 386. 
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fused, on the ground that the flight was sufficiently indicated. It 

was said that, if a man commits a crime, and it is discovered 
months or a year afterwards, “ though he may have left for pur- 
poses other than the fleeing from justice of the State against 
which he offended, yet he surely might be treated and proceeded 
against as a fugitive from justice.” 

In Jackson's Case,! habeas corpus was brought after an arrest for 
delivery on a warrant of the governor of Michigan. The warrant 
of the governor recited that it had “ been represented to” him by 
the governor of the State making the demand that said Jackson 
had * fled from justice,” ete. The court (Withey, J.) held that 
the right to hold the prisoner depended wholly upon whether the 
warrant was sufficient on its face, as the court was not. disposed 
to go behind it ; that the warrant did not state that it had been 
satisfactorily shown that the prisoner had fled from the demand- 
ing State or from justice. and was therefore insufficient. The 
court considered that the case came within the principle of Ex 
parte Thornton. But in that case the warrant of the governor 
of Texas stated that the governor making the demand had 
“made known” to him that the fugitive “stood charged” with 
a crime in the demanding State, etc. It did not, therefore, 
appear on the face of the warrant that the requirements of the 
act of 1793 had been complied with, and hence it came within 
the rule, laid down in a great number of cases, as to what shall 
be considered, on habeas corpus, sufficient to justify arrest on a 
rendition warrant. It must appear under the act: 1. That a 
demand has been made. 2. That a copy of an indictment found 
or affidavit made before a magistrate was furnished with it. 3. 
That such copy was authenticated by the executive making the 
demand.’ Nothing more is required. The decision of the judge in 
the case in Michigan seems, at first sight, to be in conflict with 
those holding the above requirements sufficient. The averment in 
the warrant was, of course, no proof of fleeing, and, if evidence 
was essential, the writ had to be allowed. But it was not necessary 
for the executive to make any such remark in his warrant. If he 
had stated that Jackson had been duly demanded as a fugitive from 
justice, and the demand was accompanied by a copy of an indict- 


1 U.S. Dist. Court, Dist. Mich., 12 Am. Law Rev. 602. 2 9 Texas, 635, 


3 State v. Schlemm, 4 Harr. 577; Kentucky v. Dennison, 24 How. 66; Johnston v. 
Riley, 18 Ga. 77; In re Clark, 9 Wend. 212. 
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ment, and the indictment was duly authenticated by the governor 
of the demanding State, and he therefore issued his warrant for 
his arrest and delivery, no exception could have been taken to the 
warrant, without coming in conflict with the many well-consid- 
ered cases cited above, some of which were decided by the full 
court of last resort. But it is intimated by Mr. Justice Withey 
what would be considered sufficient evidence of fleeing. ‘* Unless 
it be shown that the relator was in Massachusetts at or about the 
time when the offence is charged to have been committed, and 
has since that time departed that State, there would be no just 
or legal ground for saying he had fled from justice.” This state- 
ment substantially holds that departing from a State, after the 
commission of a crime there, is sufficient prima facie evidence 
of being a fugitive in the sense of the law. And, as previously 
stated in the opinion, prima facie evidence only is required. But 
something more than prima facie evidence that Jackson had 
departed from Massachusetts (provided he had ever been there) 
was before the court, in the person of Jackson himself, petition- 
ing in Michigan for release from the warrant for sending him 
back for trial. That is to say, he was found in the State upon 
which the demand was made. The remaining requirement is, as 
stated, prima facie evidence that Jackson was in Massachusetts 
“at or about the time when the offence is charged to have been 
committed.” But this fact is sufficiently shown prima facie 
by the allegations in the indictment upon which the warrant 
was issued. If that indictment substantially charged a crime, 
the court will not go behind it. To charge a crime, it must 
set forth that the fugitive did the act charged, with criminal 
intent, at a certain place within the State, at or about a cer- 
tain time. If the indictment cannot be called in question, when 
it makes a substantial charge, certainly these necessary aver- 
ments in it must be prima facie evidence of the facts they state, 
and the conclusion is necessary, that the fugitive was in the State 
fled from “at or about the time when the offence was charged.” 
In the regular administration of justice under the common law, 
indictments are found on sworn evidence, by a grand jury sworn 
to find true bills and no others. Their averments ought certainly 
to be received with the degree of confidence sufficient to establish 
the prima facie case here required. In this case, the court justi- 
fied its suspicion of indictments by the remark, inter alia, that it 
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had noticed in the newspapers of an adjoining State that one or 
more indictments had been found without any evidence, merely 
at the request of the prosecuting attorney. But the presump- 
tion is in favor of the regular administration of justice. In 
Jackson's Case, the indictment was not made part of the defence, 
but the custodian of the prisoner justified merely by exhibiting 
the warrant. It follows that the governor’s warrant might, by 
virtue of the averments in the indictment, have stated that a 
demand had been duly made upon him for Jackson, as a fugitive 
from justice ; or even that it satisfactorily appeared to him that 
he was a fugitive: and in either case it would have been valid, 
according to the cases cited. But, as the case stood, the indict- 
ment did not accompany the warrant, and the latter contained a 
statement implying that no prima facie evidence sufficient to 
satisfy the governor’s mind that Jackson was a fugitive had been 
furnished. Such being the fact, it cannot perhaps be contended 
that the decision of the court was not correct. It has not been 
maintained that absolutely no evidence of a prima facie char- 
acter that the person claimed was a “fugitive” is required, but 
that this fact sufficiently appears from the documents required 
by the law of 1793, in connection with the proceedings taken in 
practice; and that for this reason the act of 1793 is complete 
without a provision on the subject. No positive preliminary 
evidence is needed, either upon the point of fleeing or of being 
found; and to require it would be, strictly speaking, the act of 
a martinet, and, if furnished, it would be ez abundantia. Hence 
the silence of the act upon these points. 

Evidence that the act upon which the indictment or affidavit 
is based is a crime under the laws of the State making the 
demand, which Randolph suggested would have been desirable 
in the Pennsylvania case, is rendered unnecessary by the act 
of Congress ; for that fact is sufficiently established by the copy 
of the indictment authenticated by the governor, behind which 
it is not permitted to go.2 This matter is regulated by the clause 
of the Constitution which provides that “full faith and credit 


1 But see 18 Alb. Law Jour. 230. 
2 In re Clark, 9 Wend. 212; Kingsbury’s Case, 106 Mass. 223; In re Greenough, 81 
Vt. 279; Opinion of Justices of Maine, 24 Am. Jur. 226, 283; Kentucky v. Dennison, 


24 How. 66; Davis’ Case, 122 Mass. 324; but see Ex parte Butler, Com. Pleas Luzerne 
Co. Penn., 18 Alb. Law Jour. 368. 
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shall be given in each State to the public acts, records, and ju- 
dicial proceedings of every other State.”! If the indictment 
charging a crime must be accepted, how can an inquiry be insti- 
tuted, in face of this constitutional provision, into the facts on 
which the indictment is based? Yet this has constantly been 
attempted in practice in those cases where the question of the 
meaning of the phrase “ or other crime” has been raised. That 
phrase has been again and again made the subject of controversy 
in rendition proceedings, and the attempt to restrict and limit its 
meaning has been a favorite method of resisting and evading the 
law. But whenever the point has been brought before a judi- 
cial tribunal, the decisions have invariably coincided with the 
opinions of Governor Mifflin and Attorney-General Randolph in 
the Pennsylvania case. The words “or other crime” embrace 
every offence, of whatever degree, which is made the subject of a 
criminal complaint by the laws of the State making the demand.? 

An examination of the published cases which have arisen 
under the law fails to reveal any suggestion of the doctrine of 
executive discretion for a long period thereafter, and apparently 
it had not been discovered. To establish this fact, it will be 
worth while to take a survey of the declarations of the courts 
as to the nature of the duty imposed upon the executive of a 
State by the Constitution and the act of Congress, in cases 
where occasion was afforded for a reference to it. They are 
declarations rather than judicial opinions, since they were not 
necessary to the decisions in which they occur. They will be 
referred to in the order of time; and there will also be added 
some opinions of text-writers and of State executives, advanced 
in cases which, for certain reasons, became notorious, and the 
facts of which are consequently known. 

In 1822, Chief Justice Parsons, of Massachusetts, referred ex- 
trajudicially to the rendition clause of the Constitution and to 
the act of 1793, and said: ** The Constitution has merely made 
that obligatory between the States which between nations en- 
tirely foreign to each other was done from comity ; viz., the 

1 Art. iv. § 1. 

2 Kentucky v. Dennison, 24 How. 66; Taylor v. Taintor, 16 Wall. 366; Brown’s 
Case, 112 Mass. 409; In re Fetter, 3 Zab. 311; In re Voorhees, 3 Vroom, 141; In re 
Clark, 9 Wend. 212; People v. Brady, 56 N. Y. 182; In re Hughes, Phill. L. (N. C.) 


57; Johnston v. Riley, 18 Ga. 97; Opinion of Justices of Maine, 24 Am. Jur. 233; 
Work v. Carrington, 34 Ohio St.; s. c. 6 Rep. 628. 


) 
wees 


208 EXTRADITION BETWEEN STATES. 


delivery up of criminals who have fled from justice.”"! Chan- 
cellor Kent, in his Commentaries, the first edition of which 
appeared in 1826, and the last supervised by the author in 
1848, says, after reciting the clause of the Constitution and 
the act of 1793: “I am not aware that there has been any 
judicial decision on this provision; and, as it stands, I should 
apprehend that, on the demand being made and the documents 
exhibited, no discretion remained with the executive of the 
State to which the fugitive had fled, and that it was his duty 
to cause the fugitive to be arrested and surrendered.”? Ina 
case in New York, in 1832, the prisoner had been arrested on a 
warrant issued by the governor of that State in obedience to 
a requisition of the governor of Rhode Island, on an indictment 
for embezzlement there. It was argued that the act was not a 
crime, and, moreover, that the object of the requisition was to 
secure the person of the prisoner for the purpose of prosecuting 
large private claims against him. On habeas corpus, Savage, 
C. J., held that he could not consider evidence of the crime or 
of the purpose of the rendition. All that he could inquire into 
was as to the regularity of the governor’s warrant, and whether 
the requirements of the act of Congress had been complied with. 
He marked the distinction between a case arising under the com- 
ity of nations or under a treaty, and one arising under the Con- 
stitution. ‘ Every person who is charged with an offence in any 
State, and shall flee to another State, shall be delivered up. It 
is not necessary to be shown that such person is guilty; it is not 
necessary, as under the comity of nations, to examine into the 
facts alleged against him.”? In 1840, Governor Fairfield, of 
Maine, granted a warrant in response to a requisition of the 
governor of Massachusetts; but, before the removal of the fugi- 
tive, he gave a hearing on petition on the matter. In the opin- 
ion, he expressed his belief that the provision had often been 
“perverted to mercenary purposes,” and accordingly he had 
always been reluctant either to make or grant requisitions. 
Nevertheless, he seemed to recognize his duty in the premises. 

1 Commonwealth v. Green, 17 Mass. 547. 

2 2 Kent’s Comm. 32, note (h), 12th ed. 

8 In re Clark, 9 Wend. 212. It does not appear whether the evidence that the 
fugitive was sought for the sake of prosecuting civil claims against him was ad- 


duced before the governor or not, but, from the practice, it is not improbable. In 
that case, the governor must have disregarded it, in granting the warrant. 
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* But when a case occurs in which all the preliminary require- 
ments are made out, and the case falls clearly within the pro- 
vision of the Constitution, I cannot, without violating a strong 
sense of duty and disregarding my oath of office, refuse to issue 
a warrant.”! In the great case of Holmes v. Jennison, in the 
same year, Mr. Justice Catron said: ‘“ The uniform opinion here- 
tofore has been that the States, on the formation of the Constitu- 
tion, had the power of arrest and surrender in such cases, and 
that, so far from taking it away, the Constitution had provided 
for its exercise, contrary to the will of a State in case of a re- 
fusal; thereby settling, as amongst the States, the contested 
question, whether on a demand the obligation to surrender was 
perfect and imperative, or whether it rested on comity and was 
discretionary.” * For many years already the slavery agitation 
had been steadily on the increase, and frequent cases of the 
seizure of fugitive slaves, under that part of the law of 1793 pro- 
viding for their rendition, had exasperated the people of the non- 
slaveholding States almost beyond the power of restraint. On 
the other hand, the measures taken by them to resist and defeat 
surrenders enraged the slaveholding States in an equal degree. 
Many of the non-slaveholding States passed statutes upon the 
strength of Prigg v. Commonwealth,’ forbidding any State officer, 
whether judicial or ministerial, from aiding in any proceedings 
under the section of the act of 1793 relating to fugitive slaves, and 
other statutes intended to defeat surrenders under that law. Ac- 
cordingly, the rendition of slaves was often sought under the provi- 
sions of the law relating to the surrender of fugitives from justice. 
In 1834, the State of Maryland passed a law making it a felony 
for a slave to run away; and, in 1847, a requisition was made by 
the governor of that State on the governor of Pennsylvania, on 
the strength of that statute, for a runaway slave, as a fugitive 
from justice. The demand was refused, on the ground that, the 
Constitution and laws of the United States having made provi- 
sion for the rendition of slaves, it was not competent for a State 
to resort in such case to any other remedy.’ In other cases, requi- 
sitions were issued for fugitive slaves, under the clause relating 


1 Inre Certain Fugitives, 24 Am. Jur. 226. 
2 Holmes v. Jennison, 14 Pet. 540, 597. 

3 16 Pet. 589. 4 See Mass. St. 1843, c. 69. 
5 Lewis, Crim. Law, 260; Penn. Law Jour. vol. vi. 412. 
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to fugitives from justice, based on a charge of larceny, the thing 
stolen being perhaps the clothing or ornaments worn by the fugi- 
tive, or a horse taken to aid in the flight.1. In these cases, the 
demands were generally refused, upon one pretext or another. 
In 1839, the governor of New York, then William H. Seward, 
refused a requisition from the governor of Virginia for a person 
indicted for slave stealing, the truth being that he had aided 
a slave to escape. Governor Seward based his refusal on the 
ground that “other crime” in the Constitution meant only 
crimes which were such by the “common consent of civilized 
nations,” or by the law of the State upon which the demand is 
made. But if the act charged was a crime in the sense of the 
Constitution, and the papers were regular, he did not claim that 
the governor had any discretion, nor deny the absolute obligation 
to deliver. ‘ The words ‘ treason, felony, or other crime’ are, 
indeed, very comprehensive; . . . and it is further regarded as 
settled, that the discretion of the executive in making the de- 
mand is unlimited, while the executive upon whom the demand 
is made has no legal right to refuse compliance, if the offence 
charged is an act of ‘ treason, felony, or other crime,’ within the 
meaning of the Constitution.” ? 

It would be difficult to find stronger evidence that the doctrine 
of executive discretion had not been received at this period than 
is furnished by the course and arguments of Governor Seward in 
the case with Virginia. In view of the state of public feeling in 
the non-slaveholding States at this time, and of the prevailing 
repugnance to the surrender of fugitive slaves, or of those who had 
aided them to escape, a repugnance, as is well known, fully shared 
by Mr. Seward himself, it cannot be doubted that the law was 
ransacked to discover grounds for a lawful refusal to make the ren- 
dition. No doubt Governor Seward sought strenuously for legal 
ground upon which to base a refusal to surrender a man to pun- 
ishment as a criminal for an act which the opinions of the com- 
munity, as well as his own, pronounced to be, in its moral aspect, 
most praiseworthy and Christian. He saw that the matter was 
governed by the literal provisions of the Constitution and the 
law of Congress passed for its enforcement. To be sure, the ob- 
jections to which he did resort were not valid. As has been 


1 Wheat. Inter. Law, Dana’s ed. § 175; Seward’s Works, vol. ii. 44 '. 
2 Seward’s Works, vol. ii. 449; Penn. Law Jour. vol. vi. 412. 
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shown above, he had no right to go behind the indictments, and 
inquire into the character of the act charged as crime therein. 
And having, though improperly, gone behind them, his construc- 
tion of the phrase “ other crime” was that declared unsound at 
the very earliest period by Governor Mifflin and Attorney-Gen- 
eral Randolph, and the unsoundness of which has been reiterated 
in a long series of judicial decisions from that time down to the 
year 1873.1 But this merely shows that the case before Governor 
Seward was within the provisions of the Constitution and the 
law, and that the best of legal defences made by a consummate 
lawyer could not place it beyond their pale. Although unsound, 
the objection was the best that could be made. But he failed to 
claim or to suggest that he had any discretion. On the contrary, 
as seen in the passage quoted above, he fortified his argument, 
that the phrase ‘‘ other crime’ must be restricted to mean either 
crime according to the laws of all civilized nations, or else by 
the laws of the State upon which the demand is made, by recall- 
ing the fact that, under the law, the executive of the State upon 
which the demand is made has “ no legal right to refuse compli- 
ance,” if the offence charged is a crime within the sense of the 
Constitution. Accordingly, this vigilant search for reasons for 
refusing the requisition did not extend beyond the validity of the 
documents and the construction of the language of the Constitu- 
tion. In those times of excitement, prejudice, and bitterness, 
nothing would have been more natural and, indeed, in many in- 
stances, more just than a claim that there was no security that 
the fugitive, if surrendered, would be insured a fair trial. No 
doubt Governor Seward firmly believed that, in the existing state 
of public sentiment in the slaveholding States, no fair trial on such 
a charge could be had. But it was not until several years later, 
when the contest over the rendition of slaves had become inten- 
sified, and all lawful and plainly constitutional means of defeating 
requisitions had been exhausted, that Governor Seward yielded to 
the pressure of the times, and adopted and acted upon the doctrine 
- that he could ignore the legal documents, and look into the mo- 
tives and purposes of the authorities of the State making the 
demand, to see if, in his opinion, they were consistent with the 


1 Even down to that date, the point has continued regularly to be taken, with a 
dreary pertinacity and an indifference to precedent most discouraging. Brown’s 
Case, 112 Mass. 409 (1873), is believed to be the last instance. 
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declarations of those papers. He took this ground subsequently 
in case of a requisition from Georgia, and refused the demand on 
the ground that the object of the requisition was not to secure 
the fugitive for trial upon the indictment, but for another pur- 
pose, that purpose being to try him upon a charge similar to that 
made against the fugitive from Virginia, whose surrender he 
had refused on other and, as we have seen, untenable grounds.! 
Fortunately for the country and the relations of the States, the 
times are past when events often arose in which the requirements 
of positive laws were arrayed against the prevailing sentiments 
of humanity, and when executive officers, whose function it was 
to administer those laws, and judicial officers, whose function it 
was to interpret them, joined in disregarding those requirements, 
and in setting up in their place a Higher Law. Those were not 
the times for the growth of sound principles of construction, nor 
for the establishment of a rational and uniform practice, under a 
constitutional provision like that in question. Passions and feel- 
ings of sentiment ruled ; and there is no doubt that much of the 
singularity and want of uniformity in the application and con- 
struction of this law, which have been so often lamented, is due to 
the bitter controversies of the anti-slavery times, and to the con- 
nection of the law with that for the rendition of fugitive slaves, 
and its attempted employment for that purpose. Happily the 
occasion for those controversies no longer exists. But an influ- 
ence from them still remains, perhaps in the nature of those curi- 
ous * survivals,” about which Professor Tylor has enlightened us. 
Our not very remote ancestors, it is to be remembered, had asso- 
ciations with this provision, of bitter oppression and of out- 
rages upon human rights, on the one hand, and of injustice and a 
determination to evade and violate plain legal duties, on the 
other, and of fraud, sharp practice, bad faith, and ill-will, upon 
both. Hence, when we are surprised at manifestations of rancor, 
and a sort of passionate ardor on each side to defeat the other at 
all hazards, im negotiations, perhaps, for the rendition of some 


low villain, under a regular and uncontested indictment for arson, - 


or of some clever and notorious scoundrel, under an equally reg- 

ular and uncontested indictment for plundering the public till, or 

for some other felony, it is necessary to refer those manifesta- 

tions, so apparently incongruous to the dry, legal character of the 
1 Seward’s Works, vol. ii. 449. 
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matter in question, to traditions handed down to us from the 
days of fugitive slaves. 

In a case on habeas corpus, in Delaware, in 1846, Booth, C. J., 
enumerated the requirements of the law of 1793 as being every 
thing required for a surrender, and then said: ** These matters 
{i.e., the demand, the indictment, and the governor's authenti- 
cation] are intrusted to the judgment of the executive upon 
whom the demand is made; and, if his mind is fully satisfied in 
regard to them, the act of Congress makes it his imperative duty 
to cause the fugitive to be arrested and delivered up to the regu- 
larly constituted agent of the State from which he fled.”! In 
another case in the same year, Chief Justice Booth said: “ The 
second section of the fourth article of that instrument was in- 
tended to make the arrest and surrender of the criminal on de- 
mand of the executive authority of the State from which he fled 
an imperative duty, and not to depend on the discretionary exer- 
cise of a right.”? In 1852, Chief Justice Green, of New Jersey, 
sustained the arrest, on a warrant from a State court, of a person 
suspected of having committed a crime in California; and he was 
committed to await a requisition from the governor of that State. 
It was claimed that, as the Constitution and laws of the United 
States provided a specific method for his arrest and surrender, he 
could not, in the absence of a State statute, be arrested and 
held without a requisition. In the course of the opinion the 
court said: “In considering this question, it is material to ob- 
serve that this clause of the Constitution does not contain a 
grant of power. It confers no right. It is the regulation of a 
previously existing right. It makes obligatory upon every mem- 
ber of the confederacy the performance of an act which previously 
was of doubtful obligation.” * Ina case in Pennsylvania, in 1851, 
Chief Justice Gibson, having referred to the existence of a dis- 
cretionary power in a government, upon which a demand is made 
under the comity of nations, said: ‘“* The Constitution takes away 
this discretion in the case of an executive demand, and makes that 
a matter of duty which else had been a matter of grace.” And 
he added further: * The constitutional provision was not devised 
for the benefit of the fugitive. It was intended to obviate the 
principle that one government may not execute the criminal laws 

1 State v. Schlemm, 4 Harr. 577. 2 State v. Buzine, 4 Harr. 572. 
3 In re Fetter, 3 Zab. 811. 
VOL XIlIl. 
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of another.” ! In a case on habeas corpus, in Vermont, in 1858, 
the judge said, extrajudicially: ‘ The executive, in one sense, acts 
ministerially in issuing his warrant; in another, judicially. So 
far as it is his duty to see that the case is a proper one for issuing 
his warrant, the character of his acts is strictly judicial.” 2 

In 1860, there arose the important case of Kentucky v. Dennison} 
the leading case upon the construction of the clause of the Con- 
stitution and the act of 1793; although, as the court decided 
that it had not jurisdiction, its declarations upon the nature of 
the governor’s duty have not the full force of a judicial decision. 
This case represents the culmination of one stage of the con- 
troversy over the slavery question, since it determined that the 
United States had no means of compelling State executives to 
perform the duties enjoined upon them by the act of 1793. In 
1859, the governor of Kentucky made a requisition upon Governor 
Dennison, of Ohio, in due form, according to the act of 1793, for 
the surrender of a person charged with enticing away a slave, and 
aiding her to escape from her owner. The attorney-general of Ohio 
rendered an opinion that the surrender could not be made, on the 
ground that the act charged was not a crime within the meaning 
of the Constitution, since it was not recognized as such by the laws 
and usages of civilized nations. The demand being refused, the 
governor of Kentucky applied to the Supreme Court of the United 
States for a mandamus to compel Ohio, or Governor Dennison, to 
make the surrender. The governor of Ohio appeared under 
protest. The Supreme Court had intimated in the case of Prigg 
v. Commonwealth,* nearly twenty years before, that there was no 
power lodged in the general government to compel State officers 
to perform the duties imposed upon them in the act of 1793; and 
Chancellor Kent had expressed the same opinion in his Commen- 
taries many years earlier.® Mr. Justice M’Lean, however, had 
strongly dissented from the opinion of the majority in Prigg v. 
Commonwealth. Inthe present case, the court were unanimously 
of opinion that there was no power to compel the executive to 
perform the duty, in case he saw fit to refuse ; and the mandamus 
was denied. The court held that, in spite of the ordinary sense 
of the words “it shall be the duty,” they were not used in this 


1 Dow's Case, 18 Penn. St. 87, 39. 2 In re Greenough, 81 Vt. 279. 
3 24 How. 66. * 16 Pet. 589. 


5 2 Kent, Comm. 32, note (A), 12th ed. 6 16 Pet 639, 630. 
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law “in a mandatory or compulsory sense, but as declaratory of 
the moral duty which this compact created when Congress had 
provided the mode of carrying it into execution.” This results 
from the ** subject-matter of this law, and the relations which the 
United States and the several States bear to each other.” After 
speaking of the manner in which the general government relied 
upon the co-operation and support of the several States in the 
early days of the republic, as shown, for instance, by the laws 
allowing State courts to exercise concurrent jurisdiction in some 


matters within the exclusive jurisdiction of the Federal courts, 
the court proceeded :— 


“But the language of the act of 1793 is very different. The language 
of the law implies an absolute obligation which the State is bound to per- 
form. And when it speaks of the duty of the governor, it evidently points 
to the duty imposed by the Constitution in the clause we are now consider- 
ing. The performance of this duty, however, is left to depend on the 
fidelity of the State executive to the compact entered into with the other 
States when it adopted the Constitution of the United States, and became 
a member of the Union.” ... “ And it would seem that, when the Constitu- 
tion was framed, and when this law was passed, it was confidently believed 
that a sense of justice and of mutual interest would insure a faithful execu- 
tion of this constitutional provision by the executives of the States; for 
every State had an equal interest in the execution of a compact absolutely 
essential to their peace and well-being in their internal concerns as well as 
members of the Union. Hence the use of the words ordinarily employed 
when an undoubted obligation is required to be performed, ‘it shall be the 
duty.’” 

Since that decision, it has been universally conceded that State 
executives, in the absence of State statutes expressly providing for 
action by them, in cases arising under the law of 1793, are liable to 
no compulsion nor punishment, if, for whatever reason or for no 
reason, they refuse to act. There appears to be a perfect law, in 
the strict sense of the term; yet, owing to the singular relations of 
the States to the general government, there is found, on analysis, 
to exist no means of enforcing it. There is a command of the 
sovereign; and the basis of it is even found in the fundamental 
law itself, but there is no sanction; and a command without a 
sanction is not a law.’ It is not the only instance of the kind 


1 Austin, Juris., Lect. I. The difficulty is, that in this particular the government 
of the United States is not sovereign in the sense of positive jurisprudence. In this 
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under the Federal Constitution and the laws of the United 
States. Mr. Justice M’Lean pointed out that under the Judi- 
ciary Act the supreme court of a State was under no obligation 
to certify its record on a writ of error to the Supreme Court of 
the United States.! “ But,” he added, * resistance to the con- 
stitutional authority by any of the State functionaries is not to 
be anticipated.” It follows that a State executive, under the 
law of 1793, is bound only by his conscience, and the oath which 
he takes upon assuming office, to support the Constitution of 
the United States. If he refuse to act, there is no power to 
compel him to do so. Although holding that it had no jurisdic- 
tion, the court passed in review the various questions raised in 
the case, and accurately laid down and defined the nature 
and extent of the functions of a State executive on rendition 
proceedings. In considering the words * other crime,” the 
chief justice, after referring to the history of the clause, said: 
*“ The conclusion is irresistible, that this compact engrafted 
in the Constitution included every offence made punishable by 
the law of the State in which it was committed, and that it gives 
the right to the executive authority of the State to demand the 


fugitive from the executive of the State in which he is found, 
and that the right given to ‘demand’ implies that it is an abso- 
lute right, and it follows that there must be a correlative obliga- 
tion to deliver, without reference to the character of the crime 
charged, or to the policy or laws of the State to which the fugi- 
tive has fled.” And this was the construction put upon the 
clause by the act of 1798. Legislation was necessary, and that 


connection, the letter of Edmund Randolph to the Virginia House of Delegates, giv- 
ing his reasons for declining to sign the final draft of the Constitution, is suggestive. 
One grave objection mentioned therein was, that certain important powers appeared 
to be conferred on the Federal government, but no sanction was attached to secure 
their enforcement. 1 Elliott, Deb. 482. 

1 Prigg vy. Commonwealth, 16 Pet. 539. 

2 In the case of Jn re Voorhees, 3 Vroom, 141, Chief Justice Beasiey said of the 
authority of Kentucky v. Dennison, “ Although this case is subject to the criticism of 
counsel, that the court finally determined that it had not jurisdiction, still, as the 
case was fully argued and evidently considered with much care, I cannot but regard 
the views expressed on this subject of constitutional exposition as possessed of little 
less than the force of absolute authority.” And in Brown’s Case, 112 Mass. 409, 
Chief Justice Gray said of the same case, “ Although that opinion was in one sense 
extrajudicial, because not necessary to the judgment which dismissed the petition for 
mandumus, it is proper to refer to it as supporting our reasoning and conclusions.” 
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legislation must be by Congress, since, if the States were to pass 
laws, they would be likely to be in conflict with each other. 
“As the duty of the governor of the State where the fugitive 
was found is in such cases merely ministerial, without the right 
to exercise either executive or judicial discretion, he could not 
lawfully issue a warrant to arrest an individual, without a law of 
the State or of Congress to authorize it.” He then cites the act 
of 1793, and proceeds : — 


“Tt will be observed that the judicial acts which are necessary to author- 
ize the demand are plainly specified in the act of Congress; and the cer- 
tificate of the executive authority is made conclusive as to their verity, 
when presented to the executive of the State where the fugitive is found. 
He has no right to look behind them, or to question them, or to look into 
the character of the crime specified in this judicial proceeding. The duty 
which he is to perform is, as we have already said, merely ministerial ; that 
is, to cause the party to be arrested, and delivered to the agent or authority 
of the State where the crime was committed. It is said in the argument 
that the executive officer upon whom this demand is made must have a dis- 
cretionary power, because he must inquire and decide who is the person 
demanded. But this, certainly, is not a discretionary duty, upon which he is 
to exercise any judgment, but is a mere ministerial duty ; that is, to do the 
act required to be done by him, and such as every marshal or sheriff must 
perform, when process, either criminal or civil, is placed in his hands to be 
served on the person named in it. And it never has been supposed that 
this duty involved any discretionary power, or made him any thing more 
than a mere ministerial officer; and such is the position and character of 
the executive of the State under this law when the demand is made upon 
him, and the requisite evidence produced. The governor has only to issue 
his warrant to an agent or officer to arrest the party named in the warrant.” 


In 1867, a case came before the Supreme Court of New Jer- 
sey, in which the principles laid down in the foregoing case were 
asserted in an elaborate and well-considered opinion.! One Voor- 
hees was arrested on a warrant issued by the governor of New 
Jersey,in obedience to a requisition of the governor of ‘New Hamp- 
shire, based upon an indictment for obtaining money under false 
pretences. On habeas corpus to the Supreme Court, his discharge 
was claimed on the well-worn ground that the offence charged 
was not a crime within the meaning of the Constitution, and 
also on the ground that it did not appear in what manner the 


1 In re Voorhees, 8 Vroom, 141. 
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acts alleged were operative to cause the fraud charged. The 
court overruled both these points; and, though the question of 
executive discretion was only indirectly involved in the merits 
of the case, the court took occasion to review the whole subject, 
prefacing it with the remark, that although this duty imposed 
upon governors had for the most part been discharged with per- 
fect good faith, yet that some exceptions had arisen, “from a 
mistaken sense as to the true nature of the duty itself.” After 
referring to the imperfect obligation to surrender under the rules 
of comity between nations, and to the fact that none but hostes 
humani generis were included within them, and that the object of 
the provision of the Constitution was to impose an absolute obli- 
gation, and to include all crimes, the learned chief justice pro- 
ceeded as follows: ** The language of the clause is so plainly 
imperative in its character as to leave no room for contention 
that the obligation now imposed on the respective States to sur- 
render criminals is, in the least degree, a matter of discretion. 
In the place of spontaneous submission to the law of comity, 
there is now substituted that implicit obedience which is due to 
a rule of law. No State can refuse to surrender this class of 
criminals because the right to require such surrender is a part 
of the sovereignty of the nation.” He then referred to the fact 
that, “under present legal conditions,” a surrender cannot be 
compelled, because, “as the executive of the State is not a Fed- 
eral officer, the general government cannot compel the perform- 
ance of a function which it had no right to annex to the office.” 
Finally, he said: *“* An idea has undoubtedly prevailed to a 
considerable extent that such a duty, in some respects, was one 
resting in discretion. But this is altogether an error. If the 
demand be made in due form, and the requisite documents ex- 
hibited, showing that the fugitive is charged with crime, the duty 
to surrender becomes merely a ministerial one. Under such cir- 
cumstances, to refuse to authorize the extradition is a. clear in- 
fraction of the rule prescribed in the constitutional clause.” } 


1 See, also, Cooley, Const. Limit. 16, n. 1, 2d ed.; Walker, Am. Law, § 64, n. (c), 
7th ed., by M. F. Force (1878). It is here said: ‘“ The language of the Constitution 
is strictly imperative ; the act to be done is purely ministerial, and not a judicial act; 
and it would seem that the spirit as well as the letter of the clause would be vio- 
lated by exercising a discretion. This is done with respect to fugitives from foreign 
nations ; but the very object of this provision was to prevent the States from treating 
each other as foreign in this respect.” Hurd on Freedom and Bondage, vol. ii. 
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This was the state of judicial opinion upon the main question at 
this time. In 1854, a case had arisen in New Jersey involving a 
new point.!- One Troutman, arrested on a capias in civil suits, 
was afterwards demanded by the governor of Pennsylvania, 
to answer to a criminal charge committed in that State. The 
governor of New Jersey issued a warrant for his surrender; and 
habeas corpus was brought to require the court to vacate the arrests 
on the capias, in order that he might be removed to Pennsylvania. 
The court held that the surrender must be postponed until the 
prisoner was discharged from arrest on the capias, and that the 
requisition and warrant might be lodged with the sheriff, so 
that, as soon as the prisoner was enlarged, the surrender might 
be made. Potts, J., said: “ There is no doubt as to the obliga- 
tion of a State to deliver up fugitives from justice on demand of 
the executive authority of any other State. The duty is enjoined 
by the Constitution of the United States, and the mode in which 
it is to be performed is provided by act of Congress. These con- 
stitute the supreme law of the land, to which implicit obedience 
is due.” But he held that, in a case of conflict of jurisdiction 


between the courts of two different States, that court which first 
gets its hold upon the prisoner may maintain it, until the purpose 


for which jurisdiction was taken is accomplished. ‘In this case, 
the requisition of Pennsylvania found the fugitive in prison in 
this State, held to answer in civil suits instituted against him in 
our tribunals. Our own laws have a claim upon him, which was 
enforced against his person before Pennsylvania demanded him 
to answer the charge made against him there. .. - If, in point of 
fact, the prisoner had been first arrested on the requisition, the 
civil process would undoubtedly have been too late. For I should 
then have considered him as the prisoner of that State, and not 
liable to be taken from her custody by any process issuing out of 
our courts.” The refusal to discharge the prisoner was placed 
entirely upon the ground of the rules governing conflicts of juris- 
diction. ‘ Upon general principles, where a party has made him- 
self amenable to the laws, or has incurred obligations in several 
States, he is equally bound to answer in each of them; each have 
an equal claim upon him; and the State which first lays hands 
on him has the prior right to hold him until her demands are 
satisfied.” The surrender, however, was not to be definitively 


1 In re Troutman, 4 Zab. 634. 
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refused, but merely postponed until its performance became pos- 
sible. ‘* The State authorities are bound to carry out in good 
faith the spirit of the Constitution and the law ; and as soon as 
the demands of the law to the personal custody of the prisoner 
are satisfied, as soon as he is enlarged by operation of law, no 
further objection exists to his surrender.” } 

In 1869, a case arose in Connecticut, in which a position similar 
to that assumed in the preceding case was taken by the court in 
commenting upon the arguments of counsel. One McGuire, ar- 
rested and indicted for larceny in Connecticut, gave bonds to 
appear for trial; but failed to appear, and his bond was for- 
feited, and action was brought against his sureties. It appeared 
in this action that, after the bail had been given, McGuire 
went into New York, and was there arrested upon a requisi- 
tion from the governor of Maine, based upon an indictment 
found against him there before the bail was given. Before the 
date when the recognizance in Connecticut was forfeited, he 
was delivered up by the governor of New York, afterwards tried 
in Maine, and sentenced to imprisonment for a term of years not 
yetexpired. It was contended by counsel, inter alia, that the sur- 
render was the act of the obligee, since it was done in pursuance 
of the Constitution and a law of the United States, and Connecti- 
cut was a party to the Constitution and one of the United States. 

Park, J., after stating this claim of counsel, gave the following 
reasons for disallowing it : — 


“Tf McGuire had remained in this State, he would not have been sur- 
rendered on a requisition made by the executive of Maine. It was more 
important to this State, and just as important to the country at large, that 
he should be punished for crime committed here, as that he should be taken 
to Maine and punished for crime committed there. The requirement of 
the Constitution was never intended to apply to such a case. This is ob- 
vious; for if a party commits crime in two different States, and one of 
them has him in custody awaiting trial, it is absurd to say that the Consti- 
tution requires that he should be surrendered to the other State on a requi- 
sition being made, for the State surrendering him would have an equal 
right to require that he be returned again.” ? 


The case was taken by writ of error to the Supreme Court 
of the United States, where the decision of the Supreme Court of 


1 See State v. Allen, 2 Humph. 258. 
2 Taintor v. Taylor, 36 Conn. 242; Brandt on Suretyship, § 481. 
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Connecticut was affirmed.!. The court was divided on the ques- 
tion of the liability of the sureties; and Field, Clifford, and 
Miller, JJ., dissented from the opinion of the majority. Davis 
and Hunt, JJ., did not sit ; and the judgment delivered, therefore, 
represented the opinion of Chase, C. J., and Swayne, Strong, 
and Bradley, JJ. It was claimed, as in the court below, that, 
upon the general rules governing the liability of sureties on a 
bail-bond, the recognizance was forfeited by the act of the 
obligee, since the act of the Governor of New York in making 
the surrender was done under the Constitution and laws of the 
United States, to which Connecticut was a party. It was further 
claimed that the failure to appear resulted from an act of law, 
since the laws of the United States are binding on all. Mr. 
Justice Swayne, who delivered the opinion of the majority of 
the court as composed when the case was heard, laid down the 
rule that bail is discharged by act of the law, as follows: 
“ The law which renders the performance impossible, and there- 
fore excuses failure, must be a law operative in the State where 
the obligation was assumed and obligatory in its effects upon her 
authorities.” So that if the criminal go into another State, and 
is there arrested, the bail is not discharged. For bail have en- 
tire control over their principal, and may seize him at any moment 
without a warrant, and render him up. And in this case their 
own negligence in not keeping their hold on him was the real 
cause of his inability to appear. He cited Troutman’s Case? for 
the position that, if the bail had not allowed him to go beyond 
the confines of Connecticut, they might have rendered him up, 
since the court of that State, having got jurisdiction and posses- 
sion of him, could have held them until its claims on him were 
satisfied. ‘If the demand had been made upon the governor of 
Connecticut, he might properly have declined to comply until 
the criminal justice of his own State had been satisfied.” 
‘*Where a demand is properly made by the governor of one 
State upon the governor of another, the duty to surrender is 
not absolute and unqualified. It depends upon the circumstances 
of the case. If the laws of the latter State have been put in 
force against the fugitive, and he is imprisoned there, the demands 
of these laws may first be satisfied. The duty of obedience then 


1 Taylor v. Taintor, 16 Wall. 366. 2 4 Zab. 634 
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arises, and not before.” In support of these statements reliance 
was placed, as in Troutman’s Case,} upon the general doctrine of 
priority in the securing of jurisdiction.2 “* Where a State court 
and a court of the United States may each take jurisdiction, the 
tribunal which first gets it holds it, to the exclusion of the other, 
until its duty is fully performed and the jurisdiction invoked is ex- 
hausted ; and this rule applies alike in both civil and criminal cases, 
It is, indeed, a principle of universal jurisprudence, that where juris- 
diction has attached to person or thing, it is, unless there is some 
provision to the contrary, exclusive in its effect until it has wrought 
its function.” He pointed out that if the sureties had procured 
a demand upon the governor of New York, as they had time to 
do, the fugitive would undoubtedly have been surrendered to 
Connecticut. ‘The result is due not to the Constitution and 
laws of the United States, but to their own supineness and neg- 
lect.” It was further held that the surrender, though made 
under a United States law, was not in any sense the act of Con- 
necticut. “The act of the governor of New York was the act 
of astranger. It is true that the constitutional provision and 
the law of Congress under which the arrest and delivery were 
made are obligatory upon every State, and a part of the law of 
every State. But the duty enjoined is several aud not joint; and 
every governor acts separately and independently for himself. 
There can be no joint demand, and no joint neglect or refusal... . 
Connecticut was not a party, or consenting to what was done in 
New York.” The case of a treaty is different. There, all the 
States concur by their agent, the general government, and all 
are jointly bound. In the dissenting opinion delivered by Mr. 
Justice Field, there was no reference to the question whether 
the governor of Connecticut might have postponed delivery had 
a demand been made on him; but the matter was put on the 
general ground that the surrender which prevented the appear- 
ance of McGuire in Connecticut to answer his recognizance was 
made under a law of the United States, binding on all, and to 
which Connecticut was a party, and hence the bail should be 
held discharged. The act of 1793 “ has made it the duty of the 
executive of the State . . . to which a person charged . . . has 
fled, upon proper demand, to cause the fugitive to be arrested and 


1 4 Zab. 634. 


2 See 18 Alb. Law Jour. 206. 
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delivered up.” It is no answer to this requirement to say that 
in this case, at the time the recognizance was forfeited, the act of 
the governor of New York had spent its force, and the prisoner 
was detained by Maine. “ He was taken out of the custody and 
placed beyond the reach of his bail, by a proceeding under the 
act, and therefore to such proceeding their inability to surrender 
him must be attributed.” And it was said that the case was not 
unlike that arising under a treaty. The difference between the 
respective conclusions arrived at may be stated as follows: In 
the opinion of the majority, the cause which prevented the ap- 
pearance of McGuire to answer to the recognizance was the 
State of Maine, by which he was held in custody at the time 
when he ought to have appeared to answer to it; and that his 
being permitted to go into New York, where he was liable to fall 
into the power of Maine, was due to “neglect and supineness” 
on the part of his sureties; and further, that, even if the inter- 
vening act of New York in putting Maine in a position to pre- 
vent his appearance could in any sense be considered the cause 
of that prevention, the duty of the State of New York to the 
Federal government in making the surrender under the Consti- 
tution and the law of Congress was several and individual; and 
Connecticut, though a member of the Union, and a party to the 
Constitution, had no share in it. Any duty of Connecticut 
towards the general government, under the rendition clause, 
would arise only when she should herself be called upon indi- 
vidually to act under that clause. In such case, she in turn 
would act severally ; and the other States would take no part in 
the act, and would have no share in the responsibility for the act 
done. The duty of a State, in this respect, is several, not joint. 
On the other hand, the dissenting opinion held that, although 
the State of Maine was detaining McGuire at the very moment 
when he should have appeared in Connecticut to answer to his 
recognizance, yet the real cause of his inability to appear was 
the previous act of the governor of New York, done under the 
law of the United States; and, as this act of New York was also 
the joint act of Connecticut, by virtue of her being a party to the 
Constitution which required the act, the bail was discharged by 
the act of the obligee. The opinion of the majority, there- 
fore, rested on two independent grounds, one of which presup- 
posed the theory that if McGuire had remained in Connecticut, 
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or had been kept there by his sureties, he need not have been 
given up by the governor of Connecticut until his case there 
had been disposed of; and, in case he had been surrendered, his 
bail would have been discharged. According to the other prin- 
ciple laid down, the bail were held not discharged, for the reason 
that the act of the governor of New York was the act of a 
stranger, though done under the Constitution, and was not par- 
ticipated in by Connecticut, by virtue of her being a party to that 
instrument. This ground was distinctly assigned as a sufficient 
one for refusing to discharge the plaintiffs in error, and was not 
at all dependent upon any thing else stated in the opinion. That 
it was the main ground appears from the fact that the dissenting 
opinion occupied itself exclusively in endeavoring to refute it. 
With great respect for the opinion of the learned members of the 
court who dissented from this theory, it is proper to accept, as 
the law, the opinion which declared the judgment of the court, 
though, unfortunately, it is in this instance that of but four out of 
the nine judges of which the court was composed. If, then, this 
be accepted as the true theory of the legal relation of the several 
States to each other and to the Federal government in the matter 
of the rendition of fugitives from justice, it follows that the 
question whether Connecticut would have been obliged to sur- 
render McGuire immediately, had he remained in that State and 
been demanded by Maine, while the criminal suit in which the 
bail was taken was still pending, was not material to the deci- 
sion of the case. The main reason assigned was not dependent 
upon the assumption that Connecticut might have refused to sur- 
render at once. For if the duty to surrender under the Consti- 
tution is “ several and not joint,” what difference would it have 
made if Connecticut, as matter of fact, had been obliged to 
make the surrender at once in case McGuire had remained there, 
and Maine had made the demand? Each State acts indepen- 
dently by itself with reference only to its several and individual 
duty to the Federal government; and the character of the act of 
New York could in no way be altered in this respect by what 
would have been the duty of Connecticut, had she been called 
upon to act in response toa demand. As matter of fact, she was 
not called upon to act in this case, but the act was the several 
act of New York. 


The declarations, therefore, contained in this opinion upon the 
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duties and rights of the governor of a State upon rendition pro- 
ceedings, like those made by the full court in the case of Ken- 
tucky v. Dennison,’ were not necessary to the determination of 
the case before the court. They are, however, entitled to the 
highest respect in view of their source ; and it is necessary to see 
precisely to what extent they go, and what ground they may 
rationally be held to cover. In the first place, there is in them 
no pretence of entering upon a general consideration of the whole 
character and tenor of the constitutional provision and the law 
of 1798, and of the duties of executives thereunder, a task which 
was so exhaustively and conclusively performed in Kentucky v. 
Dennison? by the same court. On the contrary, such a consid- 
eration was evidently thought superfluous, since Kentucky v. 
Dennison was expressly cited as authority many times, and there 
is not the slightest expression or sign of dissent from the princi- 
ples there laid down. The expression of opinion in this case is 
confined in the closest manner to the single instance, which 
might have arisen had McGuire remained in Connecticut, in 
custody of the court there. Under such circumstances, it was 
said, had a requisition been made on the governor of that 
State, he might have ‘postponed compliance” until ‘ the 
criminal justice of his own State had been satisfied.” In 
support of this view, the case of Troutman,’ given above, was 
cited. That case, be it observed, went much farther in one re- 
spect than this opinion; for there was there an imprisonment on 
a capias in a civil suit, which rendered the surrender impossible. 
But in this case both the charges were criminal. In that case, 
the governor had issued his warrant in obedience to a requisition, 
and it was the court in whose custody the prisoner was which re- 
fused the habeas corpus. The decision in that case went only to 
the extent that, when the fugitive is in actual custody under pro- 
cess of court, the surrender cannot be made. It was objected 
that such a rule created a hardship to the prisoner, since 
it would make it impossible for him to get bail in his civil suit, 
if he was liable to be removed on extradition as soon as he was 
enlarged. The court held that, if that were so, it was the 
misfortune of the fugitive. But, in the present opinion, such 
ground was taken as would make it possible, on habeas corpus, for 
a court to enforce its jurisdiction, even when the fugitive was on 


1 24 How. 66. 2 Ibid. 8 4 Zab. 684. 
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bail. ‘When McGuire was arrested in New York, the original 
imprisonment under the information in Connecticut was con- 
tinued.” And again: “ Though beyond the jurisdiction of the 
court, he was still, through his bail, in the hands of the law of 
that State, and held to answer there for the offence with which 
he was charged.” That is to say, when a court has acquired 
jurisdiction over a person, he remains in its custody, whether 
actually lying in jail or out on bail; and the court may at any 
time assert its authority over him in either case. Hence it fol- 
lows that if a governor of a State issue his warrant in obedience 
to a requisition from another State, and the prisoner be brought 
on habeas corpus before a State court in which a suit is pend- 
ing, entitling it to hold possession of his person, the court may 
refuse, if he is in prison, to order his release, and, if he is out on 
recognizance, the bail may surrender him to the court, and he 
may be ordered into actual custody. For, as to the conflict of 
jurisdiction between the two courts, the maxim of general juris- 
prudence, referred to in Taylor v. Taintor} and in In re Troutman? 
and illustrated by the relations of the State courts and those of 
the United States, in matters of concurrent jurisdiction, applies, 
and the court which first fixes its process on him holds him 
until the object of its jurisdiction is accomplished. Then, 
as to the authority of a State court to disregard the warrant of 
the governor, if it interferes with its own process, it is a maxim 
lying at the basis of our political system that, in all matters re- 
lating to person or property, the judiciary department is supreme ; 
and it is the first duty of the judiciary to assert its supremacy 
within its domain, by maintaining its jurisdiction and compelling 
respect for its process. This fundamental principle was adduced 
by the court in the case of Kentucky v. Dennison,‘ as the reason 
for which legislation by Congress was necessary to enforce the 
provision of the Constitution on this subject: ‘* The governor of 
a State could not, upon a charge made before him, demand the 
fugitive ; for, according to the principle upon which all our in- 
stitutions are founded, the executive department can act only in 


1 16 Wall. 366. 2 4 Zab. 634. 

3 Hagan v. Lucas, 10 Pet. 400; Taylor v. Carryl, 20 How. 584; Taylor v. Taintor 
16 Wall. 366; Ex parte Jenkins,2 Am. Law Reg. 144; In re Troutman, 4 Zab. 684; 
Hurd on Habeas Corpus, 331, 2d ed. 

4 24 How. 66. 
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subordination to the judiciary department, where rights of person 
or property are concerned ; and its duty in these cases consists 
only in aiding to support the judicial process, and enforcing its 
authority when its interposition for that purpose becomes neces- 
sary, and is called for by the judiciary department.” 

As the result of these principles, it follows that, if the governor 
of a State issue his warrant in obedience to a requisition for the 
surrender of a fugitive, who is “ held in custody, or is under 
recognizance, to answer for any offence against the laws”! of 
that State, or of the United States, he may be brought on habeas 
corpus before the court where the suit is pending; and that 
court not only has power to grant the habeas corpus, and continue 
its own custody of him, but in so doing would be acting in ac- 
cordance with the fundamental principles governing cases of con- 
current jurisdiction, and with those governing the relations of 
the judiciary and executive departments of the government. It 
follows that no inquiry before the executive need be made in any 
case as to whether the fugitive isso held. The executive may 
issue his warrant on proper demand, and all the rights on suits pend- 
ing may and will be preserved by the courts themselves, before the 
fugitive is given up to be dealt with for his offences in the State 
making the demand. In Troutman’s Case? this was the course 
actually taken. In the opinion of the court in Taylor v. Taintor3 
the matter was looked at from the other side, but the principle 
was practically the same. That opinion evidently contemplated 
inquiry before the executive, as to whether the fugitive was so 
held ; and, if it were so found, the executive need not go through 
the form of issuing his warrant at once, but might postpone it 
until the requirements of justice in his own State were satisfied. 
There is no intimation that he could in such case definitively 
refuse. Moreover, it is evident that his act would not be the 
result of discretionary power, but of necessity. If the judiciary 
had custody of the prisoner, he would have no power to deliver 
him up, even if he went through the form of issuing his warrant. 
But the substantial act required of him by the law of 1793 is to 
cause the fugitive to be delivered up. As that is beyond his 
power, he is, of course, released from the duty. Lex non cogit ad 
impossibilia seu vana, 


1 Mass. Gen. Sts. c. 177, § 2. 3 16 Wall. 366, 
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If a fugitive demanded is in actual custody, or is out on bail 
under a pending process, the result would be as pointed out above. 
If, however, the person demanded had been convicted and 
sentenced, the case would be different; for, upon conviction 
and sentence, the culprit passes from the judiciary to the ex- 
ecutive department. If a governor were to issue his warrant 
for the delivery up of a person already sentenced and in prison, 
the keeper of the prisoner would probably be justified in sur- 
rendering him in obedience to the warrant. The executive 
has theoretically the personal custody of prisoners, and the 
keeper is merely his agent and subject to his orders. In the ab- 
sence of special legislation prescribing that the warrant upon 
which a keeper may act shall state the reason for delivery of the 
prisoner, as that he is required as a witness, or that he has been 
pardoned, the issuing of a’warrant on rendition, without inquiry, 
might result in the delivery up of a criminal under sentence. 
But the inquiry necessary in this instance is in no sense a judi- 
cial inquiry. In theory, the executive is presumed to know his 
own prisoners. In practice, the necessary act would be the min- 
isterial one of having the list in the executive department of 
persons under sentence not yet expired examined. If the per- 
son demanded is found there, the delivery must be postponed 
until the prisoner is enlarged ; for an immediate delivery would 
defeat the purposes of the law. The construction must be 
rational and not fanciful, and must be made subject to the prin- 
ciples underlying the relations of the departments of the govern- 
ment, and of courts having common claims upon the person of 
an offender. As thus analyzed, the opinion in Taylor v. Tuintor' 
cannot be considered authority for the doctrine that an execu- 
tive may definitively refuse a requisition in the exercise of judi- 
cial discretion. 

In a case in Massachusetts in 1873, the court took occasion 
to recognize the existence of a difference of opinion on the 
subject of a governor’s duty, by remarking that * the question 
how far the governor upon whom the demand is made may 
rightfully exercise any discretion in the matter” was not before 
it, and therefore no opinion would be given? In 1876, a case 
arose in New York involving the precise point decided in Trout- 


116 Wall. 366. 2 Brown’s Case, 112 Mass. 409. 
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man’s Case ;} and, as in that case, the court refused to vacate its 
own order of arrest to aid the executive warrant.2 In a case 
in Ohio in 1877, the question was whether a governor could 
‘revoke ” his warrant. A governor of Ohio issued a warrant in 
obedience to a requisition just before going out of office, and 
when his successor came in he revoked it, although the fugi- 
tive had been delivered to the agent for removal. On habeas 
corpus, the court held that the action of the second governor 
was valid, and the fugitive was discharged. The court re- 
marked, that no case like that in hand was to be found in the 
reports ;* and the case was accordingly decided upon the opin- 
ions of the attorney-generals of the State and the practice of the 
governors. Among the latter it appears, from the instances here 
cited, to have been a uniform, and withal a frequent, practice, to 
issue warrants on requisitions, and then revoke them, sometimes 
before the fugitive had been arrested, and sometimes after- 
wards, when the warrant had been executed and the fugitive 
was in the hands of the State making the demand, as represented 
by its agent. In this case, the warrant was revoked, because it 
“appeared to have been unadvisedly issued.’ The court held 
that the “revocation ”’ of a warrant was within the discretion of 
the executive, and hence that the act could not be reviewed by 
the court. ‘* No member of this court doubts that, when a case 
intended to be provided for is presented in regular form, the 
governor on whom the requisition is made has no discretion... . 
But it is a mistake to say that, in determining whether a case 
contemplated in the provision is presented, the governor upon 
whom the demand is made is vested with no discretion.” The 
doctrine was approved that the governor is not obliged to issue 
his warrant, if he is satisfied that the “sole object of the party 
complaining ” was to collect a debt; or if he is satisfied that the 
papers are a “ forgery’; or that the fugitive, if surrendered, will 
not have a fair trial ;° or if the offence is a small one. And if 


1 4 Zab. 634. 

2 In re Briscoe, 51 How. Pr. 422; 18 Alb. Law Jour. 146, 166, 187, 206, 226. The 
writer of these articles, Dr. Spear, adopts the doctrine of executive discretion. 

8 Work v. Carrington, 34 Ohio St.; 8. c. 6 Rep. 628. 

4 See Wyeth v. Richardson, 10 Gray, 240. In this case, Bigelow, J., discharged a 
fugitive arrested on an executive warrant, which was afterwards revoked by the 
governor. 

5 See Wharton, Crim. Law, vol. iii. §§ 2048-2952. In this statement the author 
VOL. XIII. 16 
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he may refuse a warrant, he may revoke one, said the court. 
The authority cited for these propositions is Taylor v. Taintor. 
It was said that that case decided that the executive is in- 
vested with discretion to withhold the warrant where the fugi- 
tive is already charged in the State upon which the demand is 
made, and it was asked, “Is his discretion limited to that in- 
stance ?”’ It has been elsewhere shown that, in a case like that 
supposed in Taylor v. Taintor,? the failure to deliver up is not in 
consequence of an exercise of discretion, but simply from a want 
of power. The governor might, indeed, issue his warrant, but it 
would be futile, as the court having custody would not yield pos- 
session. Such being the case, there is no possible analogy between 
the case and one where the refusal results from a simple indisposi- 
tion to believe the demanding State or her authorities, indepen- 
dently of the representations contained in the documents. Under 
the rules heretofore laid down, the governor of Ohio would have 
had no authority to investigate a new case, beyond seeing that 
the papers required by the act of 1793 were in due form. 
By the same token he could not inquire into the ulterior circum- 
stances of this one which had been acted upon. In the sober 


and well-considered judgment in Troutman’s Case the court 
made this remark: “If, in point of fact, the prisoner had been 
first arrested on the requisition, the civil process would un- 
doubtedly have been too late. For I should then have consid- 
ered him the prisoner of that State, and not liable to be taken 
from her custody by any process issuing out of our courts.” But, 


holds that the same rules as to an examination preliminary to a surrender apply 
in cases between States as in those between the United States and foreign nations 
under treaties. A comparison of the law of 1793 with that regulating the course 
of proceedings upon an arrest under foreign extradition treaties (Rev. Sts. U. S. 
§§ 5270-5272) might have prevented this error from running, as it is presumed it has, 
through seven editions of this popular work. The author seems further to be under 
the impression that the act of 1793 is executed by judges. If a State, he exclaims, 
should set up military tribunals as its agents for punishing crime, are the judges of 
other States to become the instruments of such tyranny, by handing over fugitives to 
that State? This is a good instance of that far-fetched style of illustration, which 
savors more of rhapsodies upon the rights of man than of a sober and legal interpre- 
tation of the requirements of the Constitution. But, at least, a reading of the act of 
1798, with reference to the powers of judges by writ of habeas corpus in cases arising 
under it, might have made clear the fact that, under the law, “judges ” cannot “hand 
over,” or refuse to hand over, fugitives by the rule of thumb, even when demanded 
by a State with “ military tribunals, as its agents for punishing crime.” 
1 16 Wall. 366. 2 Thid. 3 4 Zab. 684. 
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as the court held, habeas corpus was perhaps not adequate to re- 
view the action of the governor of Ohio,’ who, in making this 
revocation, acted as, from the instances cited, his predeces- 
sors appear to have done in similar cases, not according to the 
arguments of the court in Kentucky v. Dennison, but according 
to those of the attorney-general of Ohio, as counsel for the 
defendant. The only justification for such a course is the con- 
clusion arrived at in that case, and repeated in Taylor v. Taintor? 
“if he refuse, there is no means of compulsion’’; and this was 
the final ground upon which the court held that it could not 
interfere with the action of the executive in the present case. 
But this proposition is not to be gainsaid. 

It is not intended in this article to enter upon the matter 
of State legislation, except so far as is necessary to illustrate the 
propositions heretofore laid down. But the rise and progress 
of the doctrine of executive prerogative * can be nowhere more 
plainly perceived than in the successive State laws on the sub- 
ject of rendition. Among the few State statutes now to be 
found, that of Massachusetts is the most minute and extended, 
and an examination of the legislation of that Commonwealth 
will furnish the best illustration of the evolution of the idea in 
question. The portions of the existing statute essential to the 
present discussion are as follows : — 


§ 1. “The governor of this State, in any case authorized by the Consti- 
tution and laws of the United States, may, on demand, deliver over to the 
executive of any other State or Territory any person charged therein with 
treason, felony, or other crime, . . . provided that such demand . . . is accom- 
panied by sworn evidence that the party charged is a fugitive from jus- 
tice, and by a duly attested copy of an indictment, or a duly attested 
copy of a complaint, made before a court or magistrate authorized to receive 
the same; such complaint to be accompanied by affidavits to the facts con- 
stituting the offence charged, by persons having actual knowledge thereof, 
and such further evidence in support thereof as the governor may require.” 

§ 2. “When such demand ...is made, the attorney-general .. . shall, 
if the governor requires it, forthwith investigate the grounds thereof, and 
report to the governor all the material facts which may come to his knowl- 
edge, with an abstract of the evidence in the case, and especially in case of 


1 Wyeth v. Richardson, 10 Gray, 240. 

2 24 How. 66. 3 16 Wall. 366. 

* “ Prerogative,” says Locke, On Government, ii. § 166, “ consists in the discre- 
tionary power of acting for the public good where the positive laws are silent.” 
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a person demanded, whether he is held in custody, or is under recogni- 
zance to answer for any offence against the laws of this State or of the 
United States, or by force of any civil process, with an opinion as to the 
legality or expediency of complying therewith.” 

§ 3. “If the governor is satisfied that the demand is conformable to law, 
and ought to be complied with, he shall issue his warrant, under the seal of 
the Commonwealth, to some officer authorized to serve warrants in criminal 
cases, at the expense of the agent making the demand, ut a time designated 
in the warrant, to take and transport such person to the line of the State, 
and there deliver him over to such agent.” 


Sect. 4 provides that the fugitive shall be notified of the pro- 
ceedings, in order that he may have time to apply for a writ of 
habeas corpus. Succeeding sections provide for the arrest of per- 
sons accused or suspected of being fugitives from justice, and for 
their commitment by a magistrate to await requisition.!. The Gen- 
eral Statutes of Massachusetts were passed in 1860, so that the pres- 
ent law has been in force about eighteen years. The statute 
of 1801 was the first statute passed on the subject in the Com- 
monwealth. ‘The first section recites the rendition clause of the 
Constitution, and the law of 1793, and states that no provision 
for the appointment of the agents therein specified had been 
made, and enacts that such may be appointed by the governor 
and council. Sect. 2 is as follows: ‘“* When a demand shall be 
made on the executive authority of this State by that of any 
other, for the delivery over of any person charged with treason, 
felony, or other crime in the State from which the demand shall 
be made, the governor, with the advice of the council, shall issue 
his warrant,” authorizing the agent to transport such person to the 
line of the State.2 In 1820, the portion of the foregoing act 
requiring the governor to take the advice of the council was 
repealed ;* and with this unimportant modification the statute of 
1801 remained the only law of the Commonwealth on this sub- 
ject until 1834, a period of thirty-three years. In 1834, there is 
the first provision for a reference to the attorney-general, and it 
is provided that the governor may require him to investigate and 
report “the situation, condition, and circumstances under (sic) 
which such demanded person is found, and especially whether 
he is holden for any and what crime or offence under the laws 


1 Mass. Gen. Sts. c. 177. 2 Mass. Sts. 1801, [c. 10]. 
3 Mass. Sts. 1820, c. 201. 
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of this Commonwealth, and whether he is holden under any civil 
process, and whether said demand is made according to law, and 
the said person ought to be delivered up. And the governor shall 
thereupon, if the demand is conformable to law, issue his war- 
rant”’ for the delivery of the fugitive at the time named in the 
warrant.!_ This provision was substantially incorporated into the 
Revised Statutes, adopted in 1836, except that there the expres- 
sion is that the surrender shall be made if the ‘demand is made 
conformably to law, so that such person ought to be delivered 
up.”? In 1857, provision was made to give the fugitive time to 
procure a writ of habeas corpus before being removed. In 1859, 
an act was passed requiring sworn evidence that the person 
demanded was a fugitive, a copy of the indictment or complaint, 
and affidavits to the facts in support of the charge by persons 
having personal knowledge, provided that this should not prevent 
the governor from requiring still further evidence before surren- 
dering the fugitive. Finally, in 1860, the General Statutes were 
passed, incorporating the previous legislation, and containing the 
provisions now in force. 

This review of the statutes shows that the present theory 
of the duties of the governor on rendition proceedings is not 
that uniformly held in Massachusetts from the formation of 
the government, or from an early period. The character of 
the legislation indicates the contrary. For a few years after the 
passage of the act of 1793 no legislation was had. Then, in 
1801, at a period still almost contemporaneous with the passage 
of the act of Congress and the adoption of the Constitution, 
an act was passed, simply making obligatory upon the gov- 
ernor, by State law, what the Constitution and law of 1793 
required. Under that act no one would deny that a governor 
could have been impeached for not obeying a requisition duly 
made in the form prescribed by the law of 1793. The State law was 
as unconditional and imperative as the constitutional clause itself. 
This law was in force thirty-three years. Meanwhile, cases must 
have arisen involving a conflict of jurisdiction, like those which 
have been discussed above,’ and, as appears from subsequent 


1 Mass. Sts. 1834, c. 155, § 2. 2 Rev. Sts. Mass. c. 142, § 7. 
8 Mass. Sts. 1857, c. 289. *# Mass. Sts. 1859, c. 81. 
5 In re Troutman, 4 Zab. 634; Taylor v. Taintor, 16 Wall. 366; In re Briscoe, 51 
How. Pr. 422. 
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legislation, the character of them was misconceived. It was 
thought that they constituted an exception to the ordinary obli- 
gation of the governor to deliver up. This was a mistaken view. 
The judiciary department was entirely competent to protect its 
own rights by the writ of habeas corpus, and anxiety on that score 
by the executive was uncalled for. The clause in the Constitu- 
tion of the Commonwealth would have applied: “ The executive 
shall never exercise the legislative or judicial powers, or either of 
them, ... to the end it may be a government of laws, and not of 
men.”! It is one of the functions or powers of the judiciary to 
maintain its own jurisdiction and enforce its own process, and 
the executive can interfere only when called upon for aid by the 
judiciary.2, But through mistaken notions of necessity, and a 
confusion of the functions of the executive and the judiciary, the 
duty of inquiring whether the prisoner was held under any process 
was imposed upon the executive by State statutes, as in the 
law of 1834 in Massachusetts. That is, the executive, undera 
misapprehension, was invested with quasi judicial functions. It 
is probable that this instance suggested the extension of the 
theory to other possible cases. Without consideration, it was 
concluded that there must be other undefined cases where a de- 
livery would be inadvisable, for it was not perceived that the 
failure to deliver in this case resulted from inability to deliver, 
and not from a determination, in the exercise of judgment and 
discretion, that it was not expedient to deliver. 

These mistaken notions were incorporated in the laws of 1834 
and 1836 in Massachusetts, directing the governor to inquire 
whether the fugitive was held under any process. The case of 
a prisoner after sentence has, however, never been referred to in 
the statutes. Again, during these years, the contest over the 
rendition of fugitive slaves, and of those who had aided them to 
escape, was increasing in energy and bitterness, and the non- 
slaveholding States were casting about for all possible means of 
lawfully defeating surrenders. This state of opinion doubtless 
had its effect in Massachusetts legislation, as elsewhere. It has 
been seen that as soon as it was intimated, in 1842, in Prigg v. 
Commonwealth, that State officers could not be coerced to act 
under the law of 1793, an act was passed by Massachusetts for- 


1 Const. Mass., Decl. of Rights, xxx. 2 Kentucky v. Dennison, 24 How. 66. 
8 16 Pet. 539. 
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bidding them, under penalty, from acting in any case under the 
portion of that law relating to fugitive slaves! The struggle 

went on, until the Fugitive Slave Act of 1850 changed the bat- 

tle-ground from the old law to the new. But the sections relat- 

ing to the rendition of fugitives from justice remained in force, 

and renditions of persons who had aided slaves to escape were 

constantly attempted. The existing statute of Massachusetts 

upon this subject, incorporating the stringent statute of 1859, 

was passed in 1860, at the very culmination of this exacerbation 

and strife. Within a year the Rebellion broke out, and the 

war of four years was required to settle the question which, in 

peaceful times, the constitutional and legislative provisions now 

under consideration were relied upon, in great part, to regulate. 

It would not be surprising if the legislation of those times bore 

marks of the desperate condition of the public mind. It is only 

necessary to compare the statute of 1859 and the General Statute 

of 1860 with that of 1801, or even with that of 1836, to see that 

powers are conferred upon the executive not hinted at in that of 
1801, and far more sweeping than any comprised in that of 1836. 

As to the latter, it might well be held, according to sound rules 

of construction, that the general words, ‘conformable to law,” 

referred exclusively, in their connection, to what had been speci- 
fied before, as to whether any process existed against the fugi- 
tive, and to the correctness in form of the papers. But the 
difference between the statute of 1801 and the present statute 
represents the whole question at issue as to the nature of the 
governor's duty. 

From a cursory examination, it is believed that four other 
States only have statutes of this character. New Hampshire has 
a statute so nearly identical as to bear every mark of having been 
copied verbatim from that of Massachusetts.2 The statute of 
Ohio is similar in principle, though the course pursued is differ- 
ent. By it the governor issues his warrant on a duly drawn 
requisition charging a crime, to bring the fugitive before a judge 
of the Supreme Court, who shall “hear and examine such 
charge,” and, ** upon proof by him adjudged sufficient,” the fugi- 
tive shall be delivered up.2 This statute was probably intended 
to give the judge complete power to hear the whole case in all its 


1 Mass. Sts. 1843, c. 69. 2 Gen. Sts. N. H. c. 246 (1867). 
3 72 Ohio L. 79 (1875). 
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aspects ; and it is identical in principle with the provisions of the 
laws of the United States regulating preliminary proceedings on 
an extradition under a foreign treaty. There the charge is to be 
heard and examined by a court of this country, in accordance 
with the uniform stipulation of treaties.1 This statute on for- 
eign extradition and that of 1793 are fundamentally different, 
and the course prescribed in the one bears no resemblance 
to that prescribed in the other, except that each is concerned 
with the subject of the surrender of fugitives from justice. 
- By certain resolutions of the legislature of Ohio, in 1875, it 
was declared what rules should govern the executive in grant- 
ing requisitions? The governor. is not to act, unless he is 
“satisfied that the requisition is sought or made in good 
faith.” It is curious, also, to read, after Kentucky v. Dennison® 
and the scores of decisions defining the word “crime” in the 
Constitution, that the governor ought not to surrender fugi- 
tives in cases of * trivial offences.” A similar idea appears in the 
law of Connecticut, which provides what shall be done in case 
a person is demanded, “ charged with any high crime.” * The 
powers conferred on the governor of this State are substantially 
like those of the Massachusetts statute. The governor of Maine is 
required to make the surrender, when he is “ satisfied that the de- 
mand is according to law, and ought to be complied with.”5 Ken- 
tucky,® Indiana,’ Illinois,§ California? and Pennsylvania have 
statutes like the act of 1801 in Massachusetts, simply requiring the 
governor to issue his warrant, when a requisition is presented in 
the form prescribed by the act of 1793. Indiana, Kentucky, and 
Pennsylvania have provisions for taking the fugitive before a 
judge for examination on the point of identity only. The statute 
of Georgia makes it the duty of the governor to deliver up at once, 
under the act of 1793. But, if the person demanded is under 
prosecution, the governor shall suspend the warrant until he is ac- 
quitted, or, if convicted, has served out his sentence." Virginia has 
the same provisions as those just referred to, with the addition that 
the warrant shall also be suspended in case of a person under re- 

1 Rev. Sts. U. S. §§ 5270-6272. 2 67 Ohio L. 171. 

8 24 How. 66. 4 Gen. Sts. Conn. p. 544, Act of 1852. 

5 Rev. Sts. Me. c. 188, § 6. 6 Gen. Sts. Ky. c. 45. 

7 Sts. Ind. vol. ii. p. 421. 8 Rev. Sts. Ill. 524. 


9 Penal Code, Cal. § 1548. 1 Penn. L. 1878, p. 187. 
Mt Code of Ga. §§ 53-55 (1873). 
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cognizance, or in custody on execution or on civil process, until 
the matter is disposed of, unless the plaintiff give his consent to 
an immediate surrender.! Some of the other States have pro- 
visions for the arrest and incarceration of persons suspected of 
having committed crimes in another State, to give time for such 
State to demand them according to law.? The other States have 
no provision upon the subject. From this circumstance it may 
be inferred that State statutes are unnecessary, except to require 
the executive to perform the duty imposed upon him by the Con- 
stitution and the law of 1793. 

The character of the duty imposed upon an executive, upon 
whom a demand is made on rendition proceedings, has been thus far 
discussed upon grounds of legal interpretation and construction. 

It has been shown that the language of the Constitution, in its 
literal sense, imports that the duty imposed is of an absolute and 
unconditional character. This literal import of the words is for- 
tified by the intention of the framers of the Constitution, as 
shown by their deliberations upon this clause, to free the subject 
of rendition between the States from the limitations controlling 
extradition between foreign nations, by comity or under treaties, 
and to make the provision imperative and to cover all cases, so 
that, within the United States, the administration of criminal 
justice might be untrammelled by State lines. This import of 
the words is further fortified by a reference to the provision, as 
it existed in the Articles of Confederation of 1777, to the 
compact of the New England colonies, in 1648 and 1670, and to 
the relations of other colonies on this subject as shown by the 
early Pennsylvania cases. 

It has been shown that the act of 1793, passed for the enforce- 
ment of the constitutional provision, reasserts the duty imposed 
by that provision in language equally unqualified. The thorough- 
ness with which the whole subject was discussed at this early 
period, in connection with the case between Pennsylvania and 
Virginia, which led to the passage of the act, is illustrated by the 
fact that the subsequent act contains no provision not touched 
upon in that discussion, and no point not taken up and consid- 
ered in it has ever been raised in the subsequent practice under 
the act and the judicial interpretation of it, except that involved 


1 Code of Va. § 10, p. 200 (1873). 
2 Gen. Sts. R. I. c. 237; 5 Edmonds’ N. Y. Sts. at Large, 167. 
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in the theory of executive discretion. Again, the complete char- 
* acter of the act passed, with the benefit of this exhaustive con- 
sideration, is shown by the fact that whenever a point raised in 
those discussions, and not afterwards incorporated into the act, 
has come up in the course of practice, the judicial construction, 
with one or two exceptions, has been such as to establish that leg- 
islation upon that point was not essential to the safe and efficient 
execution of the duties imposed by the Constitution. 

From this demonstration of the complete and sufficient char- 
acter of the act of 1793, it follows that every requisite for the 
safe and proper performance of the ministerial duties imposed 
upon an executive under the Constitution has been provided by 
it, and, consequently, a statute by a State upon this subject is 
unnecessary. It has been seen that neither in the Constitution 
itself nor in the act of 1793, nor yet in the exhaustive discus- 
sions attendant upon the passage of the act, is there to be found 
the slightest intimation that the duty imposed was discretionary, 
or that it lay with the executive to say what requisitions he would 
respect, and what deny. It follows that there can be no occa- 
sion for the exercise of judgment or judicial discretion, and none 
can be lawfully exercised. 

A review of the judicial opinions upon the character of the 
obligation imposed upon the State and the executive shows that 
the courts have almost uniformly held that the duty is impera- 
tive, and that the executive has no legal right definitively to 
withhold a warrant where the papers are regular. 

Among these decisions is that of Kentucky v. Dennison, in which 
the whole question was exhaustively treated in an opinion by the 
full bench of the Supreme Court of the United States. The 
supposed exception to the uniformity of the views expressed in 
these judgments, in the case of Taylor v. Taintor, is explained by 
the fact that such a case is governed by a paramount rule regu- 
lating the rights of courts in cases of concurrent jurisdiction. In 
this case, the extent to which the court went was that the gover- 
nor might postpone delivery in such a case. Liberty has been 
taken to point out that even in this case it would be more regu- 
lar for the governor to issue his warrant ministerially, leaving the 
courts to defend their own process, as was done in T'routman’s 
Case. This course is dictated by a regard for the distinction 
between the executive and judicial functions. 


: 
XUM 


EXTRADITION BETWEEN STATES. 239 


If the fugitive is in confinement under a sentence, it is the 
duty of the governor to ascertain that fact, from the records of 
his own department. This is a purely ministerial act, and, in 
theory, knowledge of the fact is presumed in the executive. If 
the fugitive is found to be under sentence, that circumstance is, 
of course, a sufficient reason for postponing delivery. 

These are believed to be the only exceptions to the pan of 
immediate surrender upon due demand under the act of 1793, 
From these cases to those involving an inquiry into the motives 
of the State making the demand, or into her internal management 
and concerns, is an immense stride. No judicial tribunal had ex- 
pressed approval of refusals on such grounds before the case in 
Ohio, in 1877. 

A reference to cases of practice at different periods, which are 
accessible, and to the utterances of governors and law officers of 
the executive department of States, and to the legislation of the 
States as indicated by that of Massachusetts, shows that during 
the early period of the republic, and until about 1830, the idea 
of executive discretion did not prevail. After that time, there 
was a steady development of the theory. The cause of this 
change is to be found in the connection of this clause in the act 
of 1793 with that providing for the rendition of fugitive slaves, 
and the frequent use of this portion of the act for the rendition 
of persons who had been privy to the escape of slaves, and also 
for the rendition of slaves themselves. The hostility to these 
proceedings in the non-slaveholding States stimulated both legis- 
latures and executives to strained interpretations of the Consti- 
tution, and the passage of stringent State laws for defeating 
renditions was the result. The change in the prevailing theory 
of a governor’s duty, resulting from this cause, keeping pace with 
the change in public opinion, is illustrated plainly by the successive 
statutes of Massachusetts. The first of these, passed in 1801, 
simply required the governor to surrender the fugitive on demand 
under the law of 1793, while the last, passed in 1859 and 1860, 
conferred power of judicial discretion upon him, in all respects. 

The doctrine in question is not only unsupported by the lan- 
guage and intent of the Constitution and the law of 1793, as shown 
by their history and the judicial opinions, but it is inconsistent with 
the fundamental principles governing the relations of the States 
in regard to their internal concerns, and with considerations of 
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utility and expediency. In addition to the manifest impractica- 
bility of conducting an investigation of this nature under the 
circumstances of such a process, in a manner to secure a just 
decision, it is plain that it is in most of these instances an 
unwarrantable interference with the jurisdiction of the State 
making the demand. The object of the clause was “ to obviate 
the principle that one government may not execute the criminal 
laws of another.’ Under this arrangement, that is to say, each 
State shall be enabled, in all cases of offences against its laws, to 
take such steps in reference to the punishment of the offence as 
it shall deem expedient, and the fact that the culprit has escaped 
beyond the State lines shall not interfere with this liberty of ac- 
tion. With due regard to the dignity of the States, the law makes 
them, in this respect, like the several counties of a State. But in 
such transactions as obtaining money by false pretences, em- 
bezzlement, or breach of trust, entailing both civil and criminal 
liability, the complications which arise are often such as to call 
for the exercise of great discretion on the part of the government 
in the conduct of the prosecution. First of all, it is necessary 
that the culprit should be in the custody of the government, and 
feel the weight of its hand upon him. Otherwise, the normal 
relation of the public power to criminals is annihilated. The 
fugitive under the egis of another State may scoff at the only | 
authority to which he is amenable for his crimes, and the discre- 
tion of the government in disposing of the case for the best 
interests of the public is paralyzed. In the gigantic embezzle- 
ments and breaches of commercial and public trusts which con- 
stitute the danger of our time, questions affecting the civil 
liability and those touching the criminal offence are often inex- 
tricably interwoven, and it is impossible to foresee what their 
bearing upon each other is to be. The unfortunate victims of 
the offender are chiefly anxious to obtain what restitution they 
can, while the duty of the government is to punish the public 
crime. It follows that, in some cases, their interests clash, and it 
is important that the prosecution protect the public interest in 
opposition to the private claimants.' In many cases, again, the 


1 Apart from a rational interpretation of the Constitution, which should be ad- 
hered to always, the jealous determination of executives that private claimants shall 
profit in no way from the public prosecution, is contrary to the spirit of the com- 
mon law. By it the claims of private justice were so much respected, that it 
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evidence, from a legal point of view, may be defective, and the 
government may find compromises necessary to secure the ends 
of justice by supplying the missing link in the evidence. This 
often arises when several offenders are indicted together, and 
there is little evidence, except what they can furnish. In such 
cases it is not unusual to offer one or more of them immunity, on 
condition that they furnish the evidence which is known to ex- 
ist, and which will secure the conviction of the others. No pro- 
ceeding is more common in public prosecutions than this. Again, 
in the great embezzlements and breaches of trust, where several 
offenders are concerned, a nolle prosequi is not unfrequently 
entered against one, on condition that he explain the complicated 
transactions of the business, as represented in the books of ac- 
count or otherwise, and which nobody else has the clue to. In 
short, the employment of accused persons as State’s evidence in 
criminal prosecutions is one of the commonest and most neces- 
sary steps in the administration of criminal justice. It is a mere 
incident in the course of proceedings, and the moment when the 
necessity for it will arise cannot be foreseen, nor can the extent 
to which it will be best to employ it. Nor does it make any dif- 
ference whether an accused person is offered immunity to give evi- 
dence in one suit or in another. That matter rests entirely with 
the prosecution, and is governed by what is deemed expedient, 
and, on the whole, best calculated to subserve public interests. 
Every public prosecuting officer knows the possible necessity of an 
offer to enter a nolle prosequi in the case of a culprit, on condition 
that he secure the government information considered more im- 
portant to the public interests than his conviction. And he 
knows, too, the wholesome inducement to furnish that information, 
on the part of prisoners, arising from the consciousness that they 
are within the control of the government. The Constitution says 
that the fugitive shall be delivered up to “the State hav.ng 
formed.one of the few exceptions to the royal prerogative of pardon. Blackstone, 
4 Com. 898, 138th ed, says that the king cannot pardon “ where private justice is 
principally concerned in the prosecution of offenders.” ‘Non potest rex gratiam 
facere cum injuria et damno aliorum.”’ Cpke, 3 Inst. 286. But under the prevailing 
practice, if there is a likelihood that private justice will be done in consequence of a 
rendition, a violent suspicion of gross injustice is entertained; and that likelihood 
alone is sufficient reason for refusing to surrender a fugitive duly charged with 
crime under an indictment. This sentimental exaggeration of the rights of culprits 


enables an offender to escape punishment for crimes against the community, by vir- 
tue of being also guilty of wrongs against private persons. 
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jurisdiction of the crime.” But all these exercises of judgment 
on the part of the prosecution are but necessary incidents in the 
regular and ordinary exercise of jurisdiction over crimes in every 
State in the Union, and wherever the common law obtains. It 
is a construction too narrow to be reasonable to hold that juris- 
diction of crimes means merely the bare right to try the accused 
on the indictment, without power to exercise any discretion in the 
public interest. The same considerations apply to an inquiry as 
to the relative dates of the crime alleged and of the indictment. 
It involves an examination into the whole course of the adminis- 
tration of justice in the demanding State, and into its internal 
history. Again, a hearing on an objection that the fugitive will 
not receive a fair trial might make necessary evidence as to the 
forms of the judicial procedure of the demanding State, as to the 
character for probity and learning of her judges, and of her 
prosecuting officers and juries, and as to the general character of 
her community for justice and equity. 

As to the cases where a surrender is refused on the ground 
that the offence charged is not a great one, they cannot properly 
be considered instances of the exercise of executive discretion. 
Executive officers must be held to know the construction put 
upon the word crime by the Supreme Court of the United 
States, as well as by all other tribunals, from the foundation of 
the government down to the present time, and refusals upon this 
ground can rest only upon the circumstance that an executive 
cannot be coerced, though he choose to disregard authoritative 
constitutional construction, and decide as he sees fit. Such an 
act is not an exercise of legal discretion. 

An inguiry beyond the documents presented makes the 
United States, in respect of rendition proceedings, an aggre- 
gation of foreign States, and not a nation. By the provisions 
of the law, official faith, on the part of the executive of 
the State on which the demand is made, in the pure and 
regular administration of justice in the State making the de- 
mand, and in the official good faith and honorable motives 
of her executive officers, is necessarily assumed, and it was not 
intended that they should be called in question. If it is ob- 
jected that the process is liable to abuse, the reply is, that the 
same is true of all governmental devices. But abuses are not to 
be presumed, and to withhold this confidence is contrary to the 
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fundamental relations of the States. It is to be remembered, too, 
that there is no restriction upon the power to demand, and no 
legislation by Congress upon it, and an executive is under no 
direct obligation to make one. Provisions to guard against im- 
proper demands may be made, and they would have the merit of 
applying to affairs exclusively within the State where they are 
made, instead of extending into the internal affairs of other States. 
If the executive department were to issue its warrant on de- 
mand in all cases, except where the fugitive was found in its 
own custody under sentence, the writ of habeas corpus would 
save all possible rights, both of the fugitive and of courts claim- 
ing priority of jurisdiction. 

In view of the importance of a uniform construction of this 
law, attention is called to the fact, that there appears to be 
no possible way by which the question of executive discre- 
tion can come before the courts in a manner to secure a 
direct judicial opinion upon it. The Constitution of Massa- 
chusetts, however, provides that the governor “shall have 
authority to require the opinions of the justices of the Supreme 
Judicial Court upon important questions of law and upon 
solemn occasions.” Other States, it is presumed, have a 


similar provision. Under such a provision, an authoritative 
construction of this important law for the guidance of each 
State might be obtained, and this would be at least one step 
towards a uniform construction. 


I. T. 


t 

y 
t 

l 

XUM 


THE PROPOSED CRIMINAL CODE OF ENGLAND. 


THE PROPOSED CRIMINAL CODE OF ENGLAND. 


Ir seems probable that a long-delayed reform is at last to be ac- 
complished. The laws of England for the punishment of crime, and 
also for the enforcement of civil rights, are in a condition of ever- 
increasing complexity. They are scattered through fifty volumes 
of statutes, and may be found declared and elucidated by a search 
through twelve hundred volumes of reports. Eighteen thousand 
acts of Parliament and one hundred thousand cases, besides un- 
written rules and principles, briefly comprise the law of England. 
Statutes have been repealed, decisions overruled, but no mark 
distinguishes the living from the dead. The rights of husband 
and wife, of landlord and tenant, are established by various enact- 
ments of law-makers, from the Saxon dominion to the reign of 
Victoria. They are settled by authorities ranging from the trea- 
tise of Glanvil to the decisions of Cairns. The duties of a cor- 
oner, and the power of the crowner’s quest, are contained in acts 
of Parliament extending from the time of Edward I. to 1875. 
A study of the statutes from the last of Victoria to the first of 
Henry III. might be necessary to decide upon the limits of a 
crime and the extent of its punishment. 

In a case of high treason, the counsel, on beginning his exam- 
ination, would find that, in the reign of Edward II., a man who 
unlawfully took the king’s venison, or stole his fish, was guilty of 
this grave offence, and liable to its terrible punishment. From 
thence he would go to the 25th of Edward III., where treason is. 
defined and limited, in a statute which has few superiors for 
brevity and clearness of expression, as compassing or imagining 
the king’s death, levying war against him, or giving his enemies 
aid or comfort. This, however, would be but an imperfect guide ; 
for, after examining the 5th and 6th of Edward VI., he would 
find that a long series of decisions by subservient judges under 
the Tudors and Stuarts had greatly extended the statute, and 
declared acts, seemingly very remote from high treason, to be in 
the eye of the law compassing the king’s death or levying war 
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against him. Coming later, he would find the dangerous exten- 
sion of the crime sought to be established in the prosecutions 
brought in the alarm of the French Revolution and the act of 
1795, which swept most of the former decisions into the statute- 
book. This again, in 1848, was amended by a provision that such 
offences might be prosecuted either as high treason or as felony ; 
while other statutes of William, George III., and Victoria would 
throw additional light or obscurity on his client’s rights and lia- 
bilities. 

In many less important crimes successive statutes have been 
passed in disregard of each other, and the endeavor to ascer- 
tain the actual condition of the law would be almost hope- 
less. In some branches of criminal law, as in the case of murder, 
the definition has been broadened by successive decisions. Theft, 
on the contrary, has been narrowed, until there are not merely 
loop-holes for escape, but gates as wide and numerous as those 
of Babylon, through which the criminal may walk in safety. 

The need of codification in English law has long been appar- 
ent. Even Edward VI. said, “I could wish that, when time 
shall serve, the superfluous and tedious statutes were brought 
into one sum together, and made plain and short, to the intent 
that men should better understand them.” The time that should 
serve for the fulfilment of the royal wish has been tardy in com- 
ing, and the statutes have grown ever more superfluous and 
tedious. 


The poet of the present day has accurately described its law : 


“ The lawless science of our law, 
That codeless myriad of precedent, 
That wilderness of single instances.” 


But the habitual disinclination of the English, and especially of 
their lawyers, towards change has stayed the reform. In 1816,a 
conference of both Houses of Parliament solemnly decided that 
any codification of the English statutes was impracticable. Re- 
formers, like Bentham and Austin, protested against the con- 
fusion of laws which then existed; but, though their influence 
was in many ways beneficial, it did not effect any reform in this 
respect. In 1854, all the law judges protested against a code 
which should substitute written rules for the unwritten and elas- 
tic doctrines of the common law. 
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The idea of a scientific code was first carried out in reference 
to India. Macaulay’s great genius was employed in preparing a 
code which, in apt, accurate, and happy phraseology and definition, 
far surpasses the efforts of most lawyers who have made their 
own science their exclusive study. Not, however, until 1860 
did any portion of Macaulay’s work become law. At that time 
the penal code of India was adopted, —a work which had been 
carried on and completed by others, but to which his labors had 
largely contributed. A civil code for India has since been in 
part adopted. 

Sir James Stephen has long borne a conspicuous part in such 
labors. He was engaged in the preparation of parts of the 
Indian code. In 1863, in his “‘ General View of Criminal Law,” 
he sketched many of the reforms which finally seem about to pass 
into the statute-book. Later, in his “* Digest of Criminal Law,” 
he condensed with extraordinary brevity and clearness the exist- 
ing principles of criminal jurisprudence. 

The English have of late shown an unusual readiness for legal 
change. The long-established and vigilantly guarded bounds of 
common law and equity have been obliterated. Courts which 
can be traced back almost to the Conqueror have been swept 
away. The House of Lords has uarrowly escaped extinction as 
a court. A radical modification of the criminal law is therefore 
an easier task than at any previous period, and the bill intro- 
duced at the last session of Parliament, with some modifications, 
will probably, during the coming year, become the law of Eng- 
Jand. Sir James Stephen is, as it is understood, the author of 
the entire bill, though the judgment of the constituency which 
regarded the author of *“* Ginx’s Baby ” as a fitter representative 
in Parliament prevents him from advocating his measure there 
in person. 

The list of the acts repealed by this bill shows the extent of 
the field over which it was necessary to travel. Ninety-seven acts 
of Parliament are repealed, in whole or in part, beginning with 
the 23d of Edward I., and ending with the 39th of Victoria. The 
first statute is one as to breaking prisons. The last is the Mer- 
chant Shipping Act, passed to prevent sending ships to sea in an 
unsafe condition. The earliest act guards against an offence 
which might occur in a comparatively simple state of society. 
Sending ships to sea, so cheaply built, so heavily loaded, and so 
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amply insured that the certainty of profit compensates for the 
peril of sailors, shows the full, ripe development of the commer- 
cial spirit of the age. 

The code first specifies the punishment to which criminals are 
subject. Among these are flogging and whipping. Flogging is 
the infliction of not over fifty strokes on a person over sixteen ; 
whipping, the infliction of not over twenty-five strokes with a 
rod on a boy under sixteen. These punishments are used in 
England at present, and over the lowest and most brutal classes of 
the community they exert a preventative influence much stronger 
than any fear of imprisonment. The latter is no great hardship 
to many, and is considered among their comrades no special dis- 
grace. The fear of pain is strongest among the most brutal, and 
flogging exposes them to derision and ignominy among their 
most depraved associates. Imprisonment is not, as philanthro- 
pists would dream, for most criminals, a place where their time is 
devoted to regret for past crime, and a pious resolve of a better 
life in the future. The retirement of the hero of some assault 
with intent to kill is by no means that of Saint Francis of Assisi 
or of Thomas & Kempis. They must be frightened from evil- 
doing ; and the prospect of a comfortable prison does not have that 
effect. Punishment should be made disagreeable for the class 
who undergo it. A happy prison is not a social desideratum. 

The number of strokes and the instrument are specified by 
the court, and any abuse is thus guarded against. Solitary con- 
finement is entirely done away with, which is a judicious change. 
Another provision seems foolish ; and, as the codifier has formerly 
expressed his disapproval of it, his usual boldness in amending 
the law seems here to have failed him. Imprisonment is divided 
into imprisonment with and without hard labor, and simple im- 
prisonment. Simple imprisonment is confinement for crime, but 
in a class of offences where the statute has said the person im- 
prisoned is not to be regarded asa criminal prisoner. As Sir 
James has remarked, it is difficult to see why it should be in a 
judge’s or any other person’s power to declare that a man con- 
victed deserves punishment indeed, but punishment expressly 
intended to inflict only inconvenience as distinguished from dis- 
grace. The popular mind will not grasp this refinement, but 
will see in the imprisoned culprit a man disgraced for crime, be 
his imprisonment “simple,” or without modifying adjective. 
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The portion of the code which treats of matters of excuse is 


one of its most unsatisfactory parts. It is lacking in clearness 
and precision, in which qualities the most of the act especially 
excels. No act, it is provided, shall be an offence, when the per- 
son doing it is prevented by “ defective mental power or disease 
of mind from knowing the nature of his act; or knowing that it 
was forbidden by law, or morally wrong; or, if the person at the 
time was in such a state that he would not have been prevented 
from doing it by knowing that, if he did, the greatest punishment 
permitted by law for such an offence would be instantly inflicted 
upon him: but this shall not apply to a person in whom such a 
state of mind has been produced by his own default.” These 
provisions are apparently intended to contain the substance of 
the decisions of the English courts on the subject of insanity as 
a defence for crime. They embody many incoherent and irra- 
tional decisions in a whole, which seems the legitimate result of 
the components. They go too far, and not far enough. The 
fortunate criminal whose intellect is so little developed that the 
boundaries of right and wrong are beyond his grasp, may sin in 
peace, and rely upon uniform acquittals. The question of the 
comprehension of what is morally wrong, which has perplexed 
the philosophers of all ages, is still to be disposed of by a British 
jury. 

On the other hand, the act induced by a diseased and irresist- 
ible impulse, but accompanied by knowledge of the act and of 
its criminality, remains without excuse, except so far as it may 
be contemplated in the last provision. Here, however, we find 
new difficulties. Under its wording, a person who was so re- 
solved to commit a crime that the fear of punishment had no 
effect upon him would seem void of offence. None but the brave 
deserve acquittal. This provision is, indeed, modified by the 
statement that it shall not apply to one in whom such a state of 
mind has been produced by his own default. Courts may eluci- 
date the meaning of this provision, but it would perplex any 
thing less than judicial wisdom. Recklessness produced by drink 
might be said to be produced by one’s own default. But a frame 
of mind which was insensible or indifferent to the danger could 
not be said to be produced by default, or produced at all, except 
by nature. The man who combines to the willingness to commit 
a crime, the fear to meet its results, whose villainy is tempered 
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by cowardice, is the only one who can have no hope of escape 
under this elastic provision of the code. 

Nor is the code much happier in dealing with drunkenness. 
Voluntary drunkenness, it is enacted, is not a disease affecting 
the mind, under the above provisions, but involuntary drunken- 
ness is. What is voluntary drunkenness, and where is the line 
between that and involuntary drunkenness, is a question that 
had best be left to the casuists. All would rather drink than be 
drunk ; and so all drunkenness is involuntary. A man may be 
led to the bar, but he cannot be made to drink, unless he wishes ; 
and so all drunkenness is voluntary. 

One relic of the absurdities of the common law is swept away. 
The presumption that a married woman committing a crime in 
presence of her husband does it under compulsion from him is 
abolished. One by one the remains of that most irrational of all 
systems of jurisprudence pass away. The time will soon come 
when lawyers will have little more to do with the common law 
than to sing its praises. As we leave it behind, we approach 
constantly nearer an effective administration of a rational system 
of law. 

The effect of ignorance of fact has lately been discussed in 
England. A statute made the abduction of a girl under sixteen 
an offence. One Prince abducted a girl under sixteen; but he in 
good faith believed her eighteen. It was, however, held that he 
could be punished, because, the act being in itself immoral, the 
person committing it took the chances of the facts being such as 
should make it criminal. The code follows this rule, but pro- 
vides “an alleged offender shall, in general, be in the same 
position as if the facts were as he in good faith supposed 
them, except where the act is itself immoral ; and then mistake 
as to the facts making the act a crime shall not excuse.” The 
use of the term “in general,” which several times defaces this 
proposed statute, is a piece of slovenliness of which there is 
otherwise but little cause to complain. 

A judicious section provides that if the court deems the act 
complained of to be of too little importance to be treated as an 
offence, it shall have the power to disregard it. This authority 
has been exercised by English judges; but giving the practice 
legislative foundation is a judicious step, and might be of much 
value in putting a summary end to trifling and vexatious prosecu- 
tions. 
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The code next treats of the parties to an offence, and here, by 
a few simple rules, does away with one of the myriad opportuni- 
ties for the escape of criminals afforded by the present artificial 
system of criminal law. The distinction between principals in 
the first and second degree, and accessories before the fact, is 
done away with. All are parties who do or order the criminal 
act, or aid or incite the offender in or to its commission. With 
equal simplicity, it is provided that a conspiracy is committed 
where any overt act is done, or where the unlawful agreement is 
made; an offence causing bodily injury to the person is com- 
mitted where the act was done or where the injured person 
received the harm, or, in murder, where the death took place. 
The wrongful taking of property or receiving stolen goods is 
committed as long as, and at every place where, the offender has 
the property so unlawfully obtained in his possession or under 
his control. Without taking away any privilege which an alleged 
criminal is entitled to secure a fair trial, these provisions sweep 
away much of the useless complication which defrauds justice, 
and they should be made the law of every State. 

From the passage of the code, no person committing any indict- 
able offence against any provision of it shall be proceeded against 
at common law. 

Having thus prepared the way, the code proceeds to define the 
various crimes and their punishment. Without including all the 
myriad offences against the State, it defines the most important. 

In the first place, the distinction between a felony and a misde- 
meanor, which has furnished the occasion of so much useless 
learning, and been productive of so much confusion, is abolished. 
All offences against the act are styled indictable offences, and pro- 
ceeded against in the same manner. The disqualifications result- 
ing from conviction for felony are attached to the offences for 
which the offender might be punished by death, transportation, 
or penal servitude. 

Indictable offences are divided into those against public order, 
in which are included treason, riots, piracy ; those against and by 
public officers, among which come bribery, extortion, perjury, and 
escapes; those injurious to the public, among which are found 
disturbing religious bodies, indecencies, and nuisances; those 
against the person, the conjugal and parental rights and reputa- 
tien, among which are murder, assaults, rape, bigamy, and libels; 
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and, lastly, those against property, which are far the most nu- 
merous, and include theft, fraud, forgery, fraudulent bankruptcy, 
and many miscellaneous offences. 

The definition of these various crimes does not, of course, for 
the most part, differ very largely from those which are in force in 
all civilized nations. But many changes have been made of value 
and importance. 

Riot is briefly described as a breach of the peace committed by 
three or more persons, to the terror of her Majesty’s subjects. 
The codifier has before illustrated his felicity in brief and com- 
prehensive definition in his Digest, where, stating the existing 
differences between a riot, a rout, and an unlawful assembly, he 
thus illustrates: * A., B., and C. meet at A.’s house, for the pur- 
pose of beating D., who lives a mile off. They then go together 
to D., and beat him. At A.’s house the meeting is an unlawful 
assembly, on the road it is a rout, and when the attack is made it 
is a riot.” 

The faithful performance of duty by public officers, especially 
those of the peace, is sought to be enforced by rendering a failure 
to prevent peace from being broken, or property or persons 
endangered, an indictable offence, unless the danger be greater 
than a man of ordinary firmness may reasonably be expected to 
encounter. 

The bribery of officers and of voters is strictly prohibited. 
This law is less of a dead letter there than here. At least, bri 
bery or undue influence which forfeits a seat in Parliament is 
watched with a strictness which seems almost undue. The ques- 
tion has been wisely taken from Parliament and given to the 
courts. 

They have held that permission given by a landlord to his 
tenants, just before election, to shoot rabbits on his grounds was 
bribery which must cost a seat. Another candidate, whose offence 
was of the mildest nature, consisting in furnishing a breakfast in 
the meeting-house to electors on the way to the poll, —a tea-and- 
toast affair, free from any suspicion of beer, — was held to have 
gone too far, and was unseated; while one who set up beer, 
cakes, and cheese was convicted of illegal treating, without hesi- 
tation. 

The term “ perjury ” is done away with. In its place we find the 
offence of false evidence, which includes any assertion by a wit- 
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ness, on oath or otherwise, given as evidence in a judicial proceed- 
ing, and not believed by him to be true. The requirement of a 
formal and duly administered oath, which has saved so many 
would-be perjurers, is omitted. 

The penalty of false evidence is increased. The Tichborne case 
showed how grievous such an offence might be ; and, though the 
punishment there inflicted was for fourteen years, — the extreme 
limit, — yet a life sentence would not be deemed too severe for 
one who had shown such a prodigious faculty for causing enor- 
mous harm. 

It is also illogical that the same punishment should be inflicted 
on perjury, though the evils intended to be accomplished may be 
very great or comparatively small. Morally, all false evidence 
may be of equally black hue, but practically its evil is of varia- 
ble importance. The code provides that where the false evidence 
was given to obtain a conviction, where the person accused would 
be liable on conviction to death or penal servitude, or to enable 
the offender to retain or keep any thing of the value of one 
hundred pounds, he shall be liable to penal servitude for life ; in 
other cases, for fourteen years. 

The punishments prescribed by this statute are generally 
severe. It fixes, however, only the maximum penalty, and a 
wide discretion is left to the judges ; the minimum penalty for all 
cases where the offender can be sentenced to penal servitude for 
life or a term of years being five years’ penal servitude, or two 
years’ imprisonment. 

A relic of a different state of society, when the unjust influ- 
ence of powerful persons was more feared by the courts, is found 
in the ancient offences of champerty and maintenance. This act 
enacts that in the future there shall be no prosecution for cham- 
perty or maintenance, or for being a common barrator. For a 
long time there has been nothing left of these offences but ugly 
names. 

The great publicity given to the Bradlaugh prosecution for 
alleged obscene publication, and the question of how far the 
defendants were liable, if they acted in good faith and for what 
they believed the general interest, attracts attention to the law as 
sought to be defined in the code. 

The jury in that case found the book published was calculated 
to deprave public morals, but exonerated the defendants from 
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any corrupt motivesin publishing it. The Lord Chief Justice 
said this amounted to a verdict of guilty. The code declares the 
law as thus defined to be that a person is justified in an obscene 
publication, if it was, in the opinion of the jury, for the public 
good or advantageous to science, provided the publication is not 
made in a manner to exceed what the public good requires; and 
the motives of the publisher are immaterial. 

The offence of unlawfully disinterring bodies is subject to the 
mild sentence of two years’ imprisonment. This crime has been 
rare in Great Britain since the days of Burke, and less attention 
has been drawn to its enormity than, unfortunately, is the case 
here. 

Common nuisances are broadly defined. Making any loud 
noise or offensive smell, in such manner as to annoy any consider- 
able number of persons, is a nuisance, and the necessities of trade 
are no defence. The tendency to extend the law of nuisances, 
shown by the courts, receives the sanction of the code. A county 
judge in England lately held, indeed, that an organ kept and 
played in a chamber, which caused such a noise in a room near 
by that its occupant could not pursue his literary work, was 
“intolerable, but not actionable.” But the decision was much 
questioned, and few things intolerable can safely rely on being 
not actionable. The Philadelphia church-bells would be under 
the ban of the prohibition thus broadly laid down in this statute. 

The provisions as to the negligent causing of death suggest 
some questions that have lately been discussed. After a strict 
provision for the punishment of those who cause death or injury 
by the failure to perform any duty imposed by law or assumed 
by contract, unless the neglect is held not culpable by a jury, it 
enacts that no one commits an offence by causing death, even 
intentionally, by omitting any thing which it is not his legal duty 
todo. This principle is stated in Sir James’s Digest in so trench- 
ant a form as to seem questionable. ‘ A. sees B. drowning, and 
is able to save him by holding out his hand. A. abstains from 
doing so, in order that B. may be drowned; and B. is drowned. 
A. has committed no offence.” 

The requirement that death must ensue in a year and a day 
to constitute murder is abolished, and also the unjust rule that 
any killing, however accidental and unintentional, if it occurs in 
the commission of a felony, is murder. It is murder in England 
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if a man shoot at a barn-yard fowl with intent to steal it, and by lar 
the merest accident some person is killed. But if he was shoot- at 
ing to show his marksmanship, or was shooting at a pheasant, then cel 
it is not murder. Such anomalies will be rare, if this code takes 
effect. The degrees of murder and manslaughter which perplex ap) 
many American courts and juries are not recognized by the code. zle 
Murder is unlawful homicide with an intention to cause death or ob 
grievous harm to any person, or with knowledge that some act sa) 
or omission will probably cause death or grievous harm, though tal 
accompanied with indifference as to the result. Manslaughter is co 
unlawful homicide not amounting to murder; and homicide is in 
unlawful when the death is caused by an act done with intent to fie 
cause death or grievous harm, or known to be likely to produce pr 
such a result, or from culpable omission to perform a legal duty, co 
or in any unlawful act. As an instance of brevity in legislation, by 
five sections of existing statutes, forbidding specifically seven ta 
ways of attempting murder, and generally all other attempts. are to 
condensed into one line of the code: ‘* Every one shall be guilty ti 
of an indictable offence who attempts to commit murder.” T 
These brief sections, like most simple definitions, seem to con- tl 
tain a more satisfactory rule than the many labored and confused di 
provisions as to these crimes which incumber most American 
statute-books. A wide range of punishments in manslaughter, T 
depending on the various circumstances of the case, is secured by ol 
the broad discretion vested in the judge trying the case. it 
The offence of bigamy is committed, although by the fraud of e 
either party the form used would not constitute a valid marriage. is 
A similar rule is laid down in 25th N. Y. Reports, where the witty 
reporter thus heads the case: “ It seems that a married man in- t 
tending to effect seduction may blunder into bigamy.” c 
Among the most valuable changes made by this statute are i 
those in reference to theft and its kindred crimes. The refine- I 
ments that especially flourish as to these crimes are summarily ( 
disposed of. Very lately, a game-keeper in England, who had ( 


killed and was selling eighteen of his employer’s rabbits, was 
decided by the Court of Criminal Appeal to be an innocent man; 
because wild rabbits could not be a subject of larceny, and as they 
were not received by the keeper as his master’s property, but were 
taken with the original intent of stealing, the offence could not be 
embezzlement. So the prisoner, having avoided the Scylla of 
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larceny, and weathered the Charybdis of embezzlement, was set 
at liberty, to exercise further his talents for legal crime and inno- 
cent theft. 

By the proposed statute, the offence is put in an intent to mis- 
appropriate, which covers theft, breach of trust, including embez- 
zlement and obtaining property under false pretences. The 
objects of theft are defined so that title-deeds and things which 
savor of the realty are no longer an absurd exception. The 
taking which constitutes theft includes taking with the owner's 
consent, if that is obtained by fraud, and whether the owner is 
in possession or not. Of average commercial morality the codi- 
fier seems to have a low opinion, as the section as to obtaining 
property by false pretences contains this rather remarkable and 
confusing exception: “ provided that it is not obtaining property 
by false pretences to persuade any person to transfer his proprie- 
tary right in any such property, either by a promise not intended 
to be performed, or by such untrue commendation or deprecia- 
tion of a thing to be sold as is usual between buyers and sellers.” 
This elastic exception might confuse sagacious juries, and, were 
the customs of some parts of the world to be received in evi- 
dence, might make criminal false pretences impossible. 

Fraudulent misappropriation is made an indictable offence. 
This offence includes theft, breach of trust, embezzlement, and 
obtaining property under false pretences. The danger of a crim- 
inal’s escaping, who, for instance, is indicted for theft, when the 
evidence just brings him safely within the line of embezzlement, 
is thus avoided. 

Space does not allow us to review the provisions of the code as 
to many other forms of criminal action with which it treats. No 
changes are introduced of such importance as to be of any special 
interest to the American lawyer. As a specimen of accurate 
phraseology, of scientific legislation, of brief yet comprehensive 
definition, this act deserves to stand high among the great codes 
of the world. 

Criminal procedure is next dealt with, and here many impor- 
tant changes are made. The remarkable feature of English law, 
that there is no public prosecutor, is left unaffected. That the 
public, by its legal representative, should not see to the punish- 
ment of crime, but it should still be left for the individual to 
pursue the offender, — as when vengeance was a private right, and 
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the injured person or his kindred sought redress with their own 
~ hands, and when crime was an offence not against the State but 
the individual, — is a curious instance of survival even in England. 
No plausible reason has been or can be adduced against the 
existence of a public prosecutor, and it might have been hoped 
that Sir James, who does not lack courage, would have supplied 
this great lack. The vigorous measures of the last few years 
give good grounds to hope that such a change will not lag far in 
the rear. 

By the changes which are now made, however, a vast mass of 
the mysteries of pleading, of the complicated practice, which, 
instead of being a means to the enforcement of justice, helps to 
narrow the great science of the law into an ignoble ingenuity 
and unfair artifice, carrying joy to the breast of a Chitty, and 
regret to that of Bentham or Brougham, passes away to rejoin 
many special pleas, rejoinders, surrebutters, imparlances, avow- 
ries, repleaders, and pleas puis darrein continuance, which have 
already departed into the rest of endless confusion. The tedious 
and involved indictments which are still used in England and 
this country are a double evil. They do not furnish the prisoner 
with a plain statement of the offence with which he is charged, 
and the witnesses with whom he is to be confronted. On the 
other hand, they afford innumerable opportunities for a criminal 
who has the means to employ astute counsel to cheat justice by 
some technical defect. The law should see that every person 
charged with crime shall be convicted only on satisfactory proof, 
and after a fair trial. But the many chances which our criminal 
practice affords for the escape of an offender, save by the one 
means of a verdict of not guilty, are an encouragement to crime, 
an offence to law-abiding men, and of infinite harm to the com- 
munity. Such failures of justice, if this code is adopted, will, in 
England, be rare. 

In the first place, the useless law of venue is done away with. 
No proceeding shall be invalid because a trial took place else- 
where than where the court should have sat, or where the offence 
was committed, unless it appears that the defendant was thereby 
prejudiced. The defendant may be first arrested on a bench- 
warrant issued by a justice, and held by him for trial in some 
proper court, the prosecutor being bound over to present a bill 
of indictment. The depositions taken on the examination before 
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the justice, if the defendant had the opportunity of cross-exami- 
nation, and the witness is dead, ill, or out of the kingdom, may be 
read on the trial. But, though a person should be thus committed 
by a justice, he must also be indicted by a grand jury, before he 
can be tried, unless an information is filed by the Attorney-General 
or the master of the crown office, or unless he is accused by an 
inquest taken before a coroner. No indictment can be presented 
before a grand jury, unless the defendant has been held by a 
justice, or unless the prosecutor serves upon fhe defendant, one 
month in advance, a copy of the indictment to be presented and 
of the affidavits of the witnesses to be called ; and the prosecutor, 
in the latter case, may be required to give security for costs. In 
every case, therefore, the defendant can be aware of the evidence 
to be given against him, so far, at least, as it is adduced before the 
justice or the grand jury. In case of an information filed, which 
can only be for an offence for which the defendant could be 
sentenced to death or penal servitude, a copy of the informa- 
tion and of the affidavits of witnesses to be called, containing the 
substance of their evidence, must be served on the defendant. 

To guard further this important right, it is provided that no 
witness shall be called by the prosecutor, unless the defendant has 
reasonable notice of the intention to call him, stating his name 
and address, and the substance of the evidence which he will 
give. The court decides what notice is reasonable, under the cir- 
cumstances; and no notice is required, if the prosecutor first 
becomes aware of the evidence the day the witness is called. 
Variances between the evidence and the notice can also be disre- 
garded, in the discretion of the court. 

The provisions as to indictments are very sweeping. Any 
defect in an indictment may and shall be remedied, at any stage, 
provided only the defendant is not thereby prejudiced in his 
defence, and is not subject, on conviction, to a severer punish- 
ment than under the indictment as it stands. No such amend- 
ment ordered before or after a verdict shall affect its validity. 

The form of the indictment is so simple, that amendments will 
be little needed. The following is the example given of an in- 
dictment for murder. After a caption stating the court, name of 
defendant, date of indictment, &c., the body of the indictment 
is as follows : — 
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OFFENCE. PARTICULAR OF OFFENCE. 
The Criminal Code, 1878, § 140. The defendant murdered B. at —, 
on—. 


The following is given as an example of an indictment for 
seditious libel : — 


_ OFFENCE. PARTICULAR OF OFFENCE. 
, The Criminal Code, 1878, § 56. The defendant published a sedi- 
tious libel. The libel consists of a 
pamphlet entitled ——, a copy of 


which is hereto annexed, and marked 
A. The passages alleged to be sedi- 
tious occur at pages ——, and are 
marked in said pamphlet by lines 
on the margin. 


No variations between the facts proved and the statement of 
the offence in the indictment shall be material, unless the court 
thinks the defendant has been thereby misled. If this is so, he 
may be discharged, or the court may allow an amendment, dis- 
charge the jury, and order a new trial. 

Though the onerous duty of prosecution is still, for the most 
part, imposed upon a private person, some amendments are made. 
The rule as to compounding a felony is modified, by providing 
that to agree for a compensation not to prosecute shall be an 
indictable offence, provided it is done without an order made by 
a court or judge of the Supreme Court of Justice. Subject to 
such direction, therefore, the many cases where satisfaction to the 
person injured should satisfy the public, and where now he is 
deprived from obtaining it, lest he may be accused of compound- 
ing a felony, can be arranged for the best interest of the public 
and the parties concerned. The rule, also, that in certain cases 
one could not sue for a private remedy until he had first prose- 
cuted the offender criminally, is abolished. 

The judge may, on conviction of an offender, besides the pun- 
ishment imposed by law, also award to the person injured any 
sum not exceeding one hundred pounds, which shall be a judg- 
ment debt against the offender. 

The costs of the prosecutor may be ordered paid by the court; 
and they generally are. This, however, is not alwaysdone. But 
very lately, Chief Justice Coleridge excited some unfriendly criti- 
cism by refusing to order paid the costs of the prosecutor on 
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a conviction for poaching, saying, that as the law protected the 
amusements of rich people, they must pay for its enforcement. 
The costs of the defendant, if he is acquitted, may be ordered 
paid by the prosecutor. 

The question of whether the defendant shall be allowed to 
testify in his own behalf has been much discussed of late, and the 
matter was finally left to be disposed of by the proposed code. 
' That provides that the defendant shall be allowed to make any 
statement he desires, and may be examined by his counsel, and is 
subject to cross-examination. He is not to be sworn, and is not 
subject to any penalty for false evidence. Sir James Stephen’s 
view, as he has before expressed it, is that the defendant should 
have an opportunity to make any explanation he can of the 
charge, and that, if he is unable to give a satisfactory explanation, 
his conviction should thereby be the more certain. The refusal 
to allow an alleged criminal to give his own statement is an 
injustice to the few innocent, and an advantage to the many guilty. 
On both grounds, the defendant should be heard, that he may be 
justly acquitted or justly convicted. An oath adds no effect 
before a jury, when a man is testifying for his life or liberty. 
The rule thus laid down seems, therefore, the most just that can 
be established. Husband and wife are, however, still left incom- 
petent to testify in each other’s behalf. 

General jurisdiction is given the Superior Courts for the trial 
of all offences, and a limited jurisdiction to the Courts of Quarter 
Sessions. A motion for a new trial may be made upon a convic- 
tion before the judge trying the case, and a new trial granted on 
the evidence, and an appeal can be allowed to the Court of 
Appeal in Criminal Cases. Save in misdemeanors, heretofore no 
motion could be made to set aside a verdict in a criminal case. 
In 1867, in R. v. Bertrand, it was held that a new trial could not 
be granted in any case of felony, though an error on the record 
might be a ground for a reversal. Save, therefore, on the most 
technical grounds, in the most important questions that can come 
_ before a court, no right of review is now given. Nor is the con- 
dition of those convicted in the courts of the United States any 
better. 

The proposed code has been referred to a committee, of which 
Lord Blackburn, Mr. Justice Lush, and Sir James Stephen are 
members. Of its ultimate passage there is no doubt. 
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It combines skilful codification and great reforms. As the 
Attorney-General said in bringing in the bill, ** The law is now 
for the first time drawn completely from its hiding-places, and 
laid bare to the public view.” Its author may well claim the 
praise promised by one of his great predecessors in legal reform 
to him who could say that he found the law a sealed book, left 
it a living letter; found it the two-edged sword of craft and 
oppression, left it the staff of honesty and the shield of innocence. 


JAMES BRECK PERKINS. 


Rocuester, N. Y. 
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THE REQUISITES OF A CHANGE OF NATIONAL 
DOMICILE, 


It has been the fashion for almost every writer on the subject 
of domicile to suggest a new definition of the term. We shall 
not do so, as we should probably only follow in the track of the 
great number who have made the attempt and failed. For, 
although various definitions have been attempted in ancient and 
modern times,— we have before us upwards of thirty, — none 
that is entirely satisfactory has been arrived at. Indeed, the 
difficulty, if not impossibility, of framing an entirely satisfactory 
definition of the term has been commented upon in many of the 
cases, and Dr. Lushington, in Maltass v. Maltass, has considered 
himself justified in applying the remarkable language of-Hertius : 
* Verum in tis definiendis mirum est quam sudant doctores.” } 

A definition would be convenient, doubtless, but it is not in- 
dispensable, as we have several general principles underlying the 
whole subject, which, if properly appreciated and constantly kept 
in view, will go very far toward solving almost every question of 
domicile that can arise. Indeed, most of what has been said in 
the text-books and decided cases is but in elaboration of these 
principles, and application of them to particular sets of circum- 
stances. They are: Ist. Every person must have a domicile 
somewhere. 2d. No person can have more than one domicile, 
at least at the same time and for the same purpose. 3d. Every 
person sui juris, and capable of controlling his personal move- 
ments, is capable of changing his domicile at pleasure. 4th. Fact 
and intention must concur to constitute a change of domicile. 
It is this branch of the subject which we wish to examine. 

Before, however, proceeding in medias res, it is necessary to 
notice a distinction, which, if kept in sight, will materially aid in 
harmonizing many of the cases which seem otherwise hopelessly 
in conflict. 


Whatever may be the true definition of domicile, it is, at all 


1 Robertson, 67. 
VOL. XIII. 18 
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events, a connection between person and place. But the term 
* place ” is an indefinite one, and may be used to denote a territorial 
division, larger or smaller in its extent. Among modern civilized 
nations, units of place have become multiplied, and differ in 
number and kind in different countries. Although not abso- 
lutely the largest, yet the largest known to the law is the sover- 
eign State, in its territorial aspect; whilst the smallest are the 
various municipal divisions, such as Town, Township, Ward, Par- 
ish, &c. Between these two extremes are various other divisions, 
some rising into guasi autonomy, and others nearly approaching 
the smallest. It is evident that any of these various territorial 
divisions may be the seat of a man’s domicile or home. So that, 
whilst his abode remains fixed at one spot, the scope of the rela- 
tion signified by the term “domicile,” viewed with reference to 
different purposes, may vary from the smallest to the largest unit of 
place. The relation is appropriately termed ‘ national domicile,” 
when its object is a country, and “ municipal or domestic domicile,” 
when its object is one of the smaller municipal divisions. We 
will use the term “ guasi national,” when we desire specially to 
speak of that domicile which has for its seat a quasi autonomous 
State; such as the States of this Union, or the various countries 
and colonies composing the realm of Great Britain. 

It must be borne in mind, however, that the legal conception 
of domicile, of whatever kind, is always essentially the same, — 
national domicile differing from municipal mainly in the diffi- 
culty attending a change of the former, and hence the stronger 
presumption against it. 

A change of national domicile is a very serious matter,! involv- 
ing frequently an entire change in civil status (capacity to act 
and to possess). The validity and construction of a man’s testa- 
mentary acts, and the disposition of his personal property, in case 
of intestacy ; his legitimacy in many cases, and, if illegitimate, his 
capacity for legitimation ; his national character in time of war; 
the rights and capacities of married women ; jurisdiction to grant 
divorces; and, according to the view of many eminent jurists,? 


1 Crookenden v. Fuller, 1 Swab. & T. 444; 8. c. 29 L. J. Prob. Cas. 1; Lord v. Col- 
vin, 4 Drew. 366. 

2 Wheaton Int. L., Lawrence’s Ed., 172; Westlake, Art. 343, 845; Phillimore, IV. 
279 et seq.; Savigny, § 879; Guthrie’s Savigny, p. 241; Ld. Campbell in Brook vy, 
Brook, 9 H. L. Cas. 193. 
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capacity to contract marriage, — all these, and very many other 
legal relations, depend for their solution upon the principle of 
national domicile. So that, upon the determination of the ques- 
tion of national domicile, it depends, oftentimes, whether a per- 
son is legitimate or illegitimate, married or single, enemy or 
neutral, testate or intestate, capable or incapable of doing a 
variety of acts and possessing a variety of rights. 

It is also to be borne in mind that whilst enlightened nations 
have recently, by statutes and treaties, rid themselves of the 
medieval doctrine of perpetual allegiance, still that doctrine has 
left its impress upon the law of domicile. Thus, for example, to 
its influence is to be attributed that peculiar adhesiveness which 
the English courts have assigned to a man’s domicile of origin ; 
holding that by no act of his can it be entirely thrown off or ex- 
tinguished, but that, upon the acquisition of a domicile in a for- 
eign country, the domicile of origin is merely suspended or put 
in abeyance, to revert immediately upon abandonment of the 
acquired domicile.? 

There is also a sentimental element to be taken into account; 
namely, that love of one’s native land which is presumed to 
exist in the breast of every man, and which frequently induces 
men, however much immersed in business in foreign countries, 
or benefited in health by change of climate, to retain the hope 
of some time returning to end their days where they first drew 
breath. 

For such reasons, courts are slow to hold a change of domicile 
to an entirely foreign country, except upon the strongest and 
most conclusive evidence. The English courts, indeed, during 
the past thirty years, have manifested much greater strictness, 
and are much less disposed to hold a change than formerly.? 

Where the change sought to be shown is between two States 
within the same sovereignty, the rigor of proof is somewhat re- 
laxed, inasmuch as the analogy of perpetual allegiance has no 
application, and the sentimental element applies with greatly 
diminished force. Still, however, the seriousness of the change 
requires the presumption against change to be strongly insisted 
upon, and clear and cogent proof demanded. 

With municipal domicile, however, it is different. The ques-- 


1 Udny v. Udny, L. R. 1 H. L. Se. App. 441. 
2 Drevon v. Drevon, 24 L. J. Ch. 129. 
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tion of a change of municipal domicile is generally raised for the 
purpose of determining the place for the exercise of rights or the 
performance of duties which may or must be exercised or fulfilled 
somewhere within the State ; e.g., in cases involving questions of 
settlement, eligibility to office, right to vote, liability to taxation, 
militia and jury service, and the like. It is generally a question 
between neighboring divisions, and involves no consequences of 
a specially serious nature. As might be expected, therefore, the 
courts lean strongly in favor of allowing the freest change of 
municipal domicile, and frequently hold such change to have 
been accomplished upon the slightest circumstances. Cases of 
municipal domicile are, therefore, to be used with the greatest 
caution, as authorities to determine questions of change of na- 
tional or quasi national domicile. 

This distinction has never been recognized in England, the 
cases there, with perhaps one exception,) being cases of national 
or quasi national domicile.2_ Hence, we are prepared to find the 
doctrine with regard to change contained in them strict, and the 
cases reasonably clear and consistent.. On the other hand, 
probably one-half of the American cases are cases of municipal 
domicile. It is unfortunate that the distinction has not always 
been observed; and hence some confusion has arisen from misap- 
plying to one class of cases the doctrine and language of cases of 
the other class. Partly owing to this confusion, and partly ow- 
ing to the peculiar habits of thought induced by the greater 
migratoriness of our population, very loose views have been ex- 
pressed in some of the American cases, particularly when the 
change sought to be established was from a foreign country 
hither, or between two States of the Union; though, singularly 
enough, when it was to a foreign country from this, a stricter 
doctrine has generally been held. The distinction to which we 
have been adverting cannot be too strongly insisted upon, nor 
too constantly kept in view. 

A change of domicile is a question of fact and intention. Mere 
intention is not sufficient,’ no matter how strong that intention 

1 Lambe v. Smith, 15 Mees. & W. 433. 

2 Residence in the English settlement cases corresponds, in many respects, with 
municipal domicile of the American cases, but the term domicile has never been 
applied to it. 


8 Bell v. Kennedy, L. R. 1 H. L. Sc. App. 807; Forbes v. Forbes, Kay, 341; 
Chaine v. Wilson, 1 Bosworth, 673. 
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may be,! or how solemnly expressed.2? Fact must concur with 
intention, otherwise no change takes place. 

The requisite tact or factum is a transfer of bodily presence 
from the old place of abode to the new. And this factum must 
be complete. “ The factum must be not merely an inchoate act, 
not merely the first step toward the factum, but the completion 
of the factum by actual residence. ‘ The intention must be to’ 
leave the place where the party has acquired a domicile, and to 
go to reside in some other place, as the new place of domicile, or 
the place of new domicile.”’* And the factum must be com- 
mensurate with it. Therefore it is that a new domicile cannot — 
be acquired tn itinere. 

The loose and obscure dictum of Leach, V.C., in Munroe v. 
Douglas,> has misled several eminent jurists upon this point. 
His language is as follows: “ A domicile cannot be lost by mere 
abandonment. It is not to be defeated, animo merely, but animo 
et facto, and necessarily remains until a subsequent domicile be 
acquired, unless the party die IN ITINERE toward an intended 
domicile.” 

The qualification of death in itinere is a singular one, to say 
the least, and taken together with what precedes and what fol- 
lows, and the circumstances under which it was uttered, the lan- 
guage of the Vice-Chancellor is so obscure as to render it im- 
possible to say exactly what he meant. The point has been 
much discussed, and various conjectures have been started ; but 
the obscurity remains, and the case has ceased to be regarded 
as authority. 

In Forbes v. Forbes ® (1854), Wood, V. C., was, however, mis- 
led by it into laying down, as a settled principle, “ That a new 
domicile cannot be acquired, except by intention and act, animo 
et facto; and apparently if a man be IN ITINERE, it is a sufficient 
act for this purpose. (See Sir John Leach’s judgment, in Munroe 
v. Douglas.)” 

It will be observed that this dictum is much broader than that 
of Sir John Leach, who limited the doctrine to the case of one 
dying in ttinere. Subsequently, however, in Udny v. Udny’ 


1 Forbes v. Forbes, supra. 
2 Nelson v. Botts, 16 La. 596; Waller v. Lea, 8 ib. 213. 

3 Lyal v. Paton, 25 L. J. Ch. 746. 4 Ib. 5 5 Madd. 232. 
© Supra. 7 Supra. 
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(1869), Vice-Chancellor Wood (then Lord Chancellor Hather- 
ley) seems to have recanted this doctrine, and, indeed, put an 
entirely different construction upon the language of Sir John 
Leach. 

Resting upon these dicta, Dr. Wharton, in his work on the 
Conflict of Laws,' has fallen into the same error. He says: 
“ Even when the point of destination is not reached, domicile 
may shift in itinere, if the abandonment of the old domicile and 
the setting out for the new are plainly shown.” 

But, notwithstanding these expressions by eminent jurists, the 
decided cases, both in this country and in England, have over- 
whelmingly settled the doctrine precisely the other way; and the 
general rule is now well established, that a new domicile cannot 
be acquired in itinere.2 We say general rule, for there is an ex- 
ception in the case of reverter of domicile of origin. The doctrine 
of reverter we cannot discuss here. 

When, then, the transfer of bodily presence has been accom- 
plished, the factum is complete, and, generally speaking, no fur- 
ther act is necessary ; but domicile vests instantly, provided the 
requisite animus be present. 

But, if the proper factum is absolutely essential to a change of 
domicile, certainly the proper animus is not less essential. 
Hence mere residence, however long continued, is not sufficient, 
unless the proper animus be present. “ Nulla tempora constituunt 
domicilium aliud cogitanti,” says D’Argentré ; aud Mascardus tells 
us that a thousand years would not suffice. In an American 
case,> it was held that absence for forty-eight years did not 
destroy domicile. So, in one English case,® it was held that resi- 
dence for twenty-five years worked no change; in another,’ 


1 § 58. 

2 Udny v. Udny, supra; Bell v. Kennedy, supra; Lyal v. Paton, supra; Drevon v. 
Drevon, supra ; Harvard Coll. v. Gore, 5 Pick. 370; Otis v. Boston, 12 Cush. 44; Shaw 
y. Shaw, 98 Mass. 158; Cross v. Black, 9 Gill & Johns. 198; Ringgold v. Barley, 5 Md. 
186; Horne v. Horne, 9 Ired. 99; Smithy. Croom, 7 Fla. 81; Melntyre v. Chappel, 
4 Tex. 187. 

8 Horne v. Horne, supra; Cadwallader y. Howell, 8 Harr. (N. J.) 138; Gravillon v. 
Richards, 13 La. 297; Hart vy. Horne, 4 Kans. 232. 

4 Hodgson v. De Beauchesne, 12 Moore P. C. C. 285; 8. c. 33 L. T. 36; De Bon- 
neval y. De Bonneval, 1 Curteis, 857 ; Hylton v. Brown, 1 W.C. C. 314; Butler v. Farns- 
worth, 4 ib. 101. 

5 White v. Brown, 1 Wall. Jr. C. Ct. 217. 
6 Inre Capdevielle, 2 H. & C. 985. 1 Jopp v. Wood, 11 Jur. x. 8. 212. 
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twenty-five years; and in a third,’ twenty-three years. Inten- 
tion must concur with fact. 

But intention implies three things: 1st. Capacity to choose ; 
2d. Freedom of choice ; and, 3d. Actual choice. 

1st. There must be capacity to choose. Therefore it is that 
one who is not sui juris is deemed, in law, incapable of acquir- 
ing a domicile for him or her self. Thus infants: At birth, an 
infant, if legitimate, takes as his domicile of origin the domicile 
of his father at the time of his birth, and acquires no other dur- 
ing infancy, except through the act of his father; or, if he be 
dead, through the act of his mother, so long, at least, as she 
remains a widow. In like manner, an illegitimate child takes as 
his domicile of origin the domicile of his mother at the time of 
his birth, and acquires no other during infancy, except by the act 
of his mother, at least so long as she remains single. So, too, a 
married woman, receiving the domicile of her husband at mar- 
riage, is incapacitated, during coverture, from acquiring any 
other by her own act (except, perhaps, for purposes of divorce). 
Idiots and lunatics furnish another illustration of the principle. 
All of these persons are conclusively presumed, in law, to be 
wanting in capacity to form the intention requisite for a change 
of domicile, and therefore depend, for such change, upon others 
who are, in law, capable of forming such intention. 

2d. There must be freedom of choice. A compulsory change . 
of bodily presence is not a change of domicile. Thus a soldier, 
according to the American and English cases, does not necessa- 
rily become domiciled at the place where he is stationed,? though, 
by a confusion of the ideas of allegiance and domicile, he is con- 
clusively presumed to be domiciled within the country in whose 
service he is employed.* This, however, does not conflict with 
the principle above stated, as, generally speaking, a man enters 
the service of a foreign country only through choice, Nor does 
a prisoner necessarily become domiciled where he is imprisoned,‘ 

1 Hodgson v. De Beauchesne, supra. 


2 Att’y-Gen. v. Napier,6 Exch. 217; Yelverton v. Yelverton, 1 Swab. & T. 574 ; Brewer 
v. Linneus, 36 Me. 428 ; Ames v. Duryea, 6 Lans. 155; Covode v. Foster, 4 Brewst. 414; 
Williams v. Saunders, 5 Cold. 60. 

8 Hodgson v. De Beauchesne, supra ; Jopp v. Wood, supra ; Ommanney v. Bingham, 
reported in Robertson on Pers. Succ. 486. 

* Burton vy. Fisher, Milward (Ir. Eccl.), 183; Manchester v. Rupert, 6 Vt. 291; 
Danville v. Putney, ib. 512; Woodstock v. Hartiand, 21 ib. 563; Grant vy. Dalliber, 11 
Conn. 234; Covode v. Foster, supra. 
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nor a pauper where he is kept at an almshouse.' The exile, es- 
caping from political persecution,? the fugitive from justice,’ and 
the one who, harassed by debts, flees to avoid creditors,‘ all fall 
within the same category, — their absence from the old place of 
abode, at least, if not their presence in the new, is a matter of 
necessity, and not of choice, of compulsion, and not of intention, 
aud therefore no change of domicile ensues. 

A distinction must be here noted between compulsion and a 
mere motive, inducing one to change his place of residence. 
Thus, the fact that residence is in deference to the wishes of 
another, does not prevent domicile from attaching. The value 
of such residence, however long continued, as an evidence of in- 
tention, may, indeed, be lessened by the appearance of such a 
motive,® but it is not entirely destroyed. Except as an evidence 
of intention, motive is immaterial, so long as the individual 
remains free to choose; but whenever the controlling influence 
becomes a vis major, which shuts out the operation of choice, that 
moment a change becomes impossible. 

The distinction may be well illustrated by the case of an inva- 
lid. The domicile of one who flies from the rapid approach of 
death to a more congenial climate,’ or of one who, being abroad 
on account of ill-health, finally surrenders all hope of return,® 
undergoes no change thereby ; but where a preference for a par- 
ticular climate operates merely as a motive inducing one to 
change his place of abode, a change of domicile is no more pre- 
vented thereby than by a preference for a place on account of the 


1 Covode v. Foster, supra; Munroe y. Jackson, 2 Cong. El. Cas. 101. See, also 
Pittsfield v. Detroit, 53 Me. 442. 

2 De Bonneval v. De Bonneval, supra; Duchess of Orleans’ Case, 1 Swab. & T. 
253; Ennis v. Smith, 14 How. 401; White v. Brown, supra; Hegeman v. Fox, 31 
Barb. 471; Baptiste v. De Volunbrun, 5 Harr. & J. 86; De Fontaine v. De Fontaine, 
ib. 99, n. 

3 Barrett v.. Biack, 25 Ga. 151. 

4 Jennison v. Hapgood, 10 Pick. 77; Pitt v. Pitt,4 Macq. H. L. Cas. 627. See 
Udny v. Udny, supra. 

5 Somerville v. Somerville, 5 Ves. 750; Aitchison v. Dixon, L. R. 10 Eq. Cas. 589; 
and see Laneuville vy. Anderson, 2 Spinks, 41; 22 Eng. L. & Eq. 641; affirmed 9 Moore, 
P. C. C. 825; 29 Eng. L. & Eq. 59. 

6 Hodgson v. De Beauchesne, supra. 

7 Lord Campbell, in Johnstone v. Beattie, 10 Cl. & Fin. 189 ; Moorehouse v. Lord, 10 
H. L. Cas. 272; Hoskins v. Mathews, 8 De G., M. & G.18; Hegeman v. For, 31 Barb. 
471. 

8 Isham v. Gibbons, 1 Braif. 69; Dupuy v. Wurtz, 53 N. Y. 556. 
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manners and customs of its inhabitants, or the superior business 
facilities which it affords. 

3d. There must be actual choice. A person, in order to effect 
a change of domicile, must not only be capable of forming the 
proper intention, and free to do so, but he must actually form 
such intention. We have already spoken on this point. Ab- 
sence from a place of domicile, and presence in another place, if 
long continued, is often strong evidence of a change, but it does 
not of itself constitute a change, if the requisite animus be not 
present.? 

What, then, is the requisite animus ? 

Ist. It is not, in cases of national domicile, intention to change 
nationality. Allegiance and domicile are totally distinct things. 
They may exist apart; they may exist together; but the one 
does not necessarily involve the other. Thus, a man may be at 
the same time a British subject, and a domiciled American. 
Long before the doctrine of perpetual allegiance was surrendered 
by the British government, changes of national domicile were 
held in many English cases. It was, indeed, doubted by Sir John 
Nichol, in Curling v. Thornton,’ whether a man could so far 
exuere patriam, as to accomplish a change of national domicile 
for testamentary purposes, but his Honor’s doubts were expressly 
overruled by the High Court of Delegates in the subsequent case 
of Stanley v. Bernes,' and it was settled that a person might ac- 
complish such change at pleasure. 

We speak on this point particularly, because in the case of 
Moorehouse v. Lord, both Lords Cranworth and Kingsdown used 
language somewhat liable to misapprehension, to the effect that, 
to accomplish a change of national domicile, “ a man must intend 
to become a Frenchman instead of an Englishman.” In this con- 
nection, Lord Westbury calls attention to the error into which 
the late annotator of Story’s Conflict of Laws® has fallen in pred- 
icating upon the language of Lord Kingsdown, the following 
proposition: ** The result of the late English cases seems to be 
that, for a change of national domicile, there must be a definite 
and effectual change of nationality.” And referring to the lan- 

1 Moorehouse v. Lord, supra; Laneuville v. Anderson, supra; Hoskins y. Mathews, 
supra; Forbes v. Forbes, supra ; Hegeman v. Fox, supra. 


2 Hodgson v. De Beauchesne, supra, 3 2 Addams, 6. 
4 3 Hagg. Eccl. 373. 49, n. b. 
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guage used in Moorehouse v. Lord, his Lordship says: “ These 
words are likely to mislead, if they were intended to signify that 
for a change of domicile, there must be a change of nationality, 
that isa change of natural allegiance. That would be to con- 
found the political and civil status of an individual, and to 
destroy the difference between patria and domicilium.” 

But that Lords Cranworth and Kingsdown could not have 
meant that a change of national domicile involved a change of 
nationality in the sense in which Lord Westbury uses that term 
is evident from the fact that the case of Moorehouse v. Lord was 
decided in 1863, and the doctrine of perpetual allegiance was not 
surrendered by Great Britain until 1870. 

In the late case, Brunel v. Brunel, the deceased had declared 
that he would not give up his French citizenship, and declined to 
become a naturalized British subject, notwithstanding which he 
was held to have become a domiciled Englishman. 

2d. It is not intention to change civil statws.2 A change of 
civil status is, as we have before pointed out, one of the legal con- 
sequences of a change of national or quasi national domicile, but 
it is a consequence which rarely presents itself to the mind of one 
contemplating a change of domicile. To hold, therefore, that, in 
order to accomplish a change of domicile, a man must have pres- 
ent in his mind, and must deliberately accept, the notion of a 
change of civil status, would be practically to declare that a 
change of domicile rarely, or never, takes place — a convenient 
rule, perhaps, as Wickens, V. C., points out, for courts to work 
by, but one entirely at variance with general principles, and, 
although supported by opinions of great weight, with almost all 
the decided cases. 

The requisite intention for a change of national, or quasi na- 
tional, domicile, is, first, intention completely to abandon the 
former place of abode as a place of abode ; and, second, to settle 
presently and permanently in another place. The subject nat- 
urally divides itself into the animus non revertendi and the animus 
manendi, which we propose to consider separately. 

The presumption of law is always against a change of domi- 
cile, and this presumption is particularly strong with regard to 


1 L. R. 12 Eq. Cas. 298. 
2 V.C. Wickens, in Douglas v. Douglas, L. R. 12 Eq. Cas. 617. 
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national domicile and domicile of origin, —the maxim being 
“domicile of origin clings closely.” 
Abandonment must, therefore, clearly appear,! and the onus is 
upon him who asserts a change. Absence for a temporary pur- 
pose, cum animo revertendi, is not sufficient ; an intention to 
return at a future time, however remote, would prevent a change. 
Abandonment must be total and complete.2 Of course, when we 
‘say total and complete, we do not mean that there may not exist 
a strong regret at being compelled to give up one’s former domi- 
cile: “a panting for his native home,’’* “a lurking desire to 
return,” * or a vague and uncertain intention to do so, depending 
upon some distant or improbable contingency. Such feelings are 
too impalpable for courts to handle. But exactly where the line 
is to be drawn to separate the feeling or intention, which will not 
prevent a change of domicile from the intention which will, it is 
very difficult to say. 

Story, in his work on the Conflict of Laws, says,> that “if a 
person has actually removed to another place with an intention of 
remaining there for an indefinite time, and as a place of fixed 
present domicile, it is to be deemed his place of domicile, notwith- 
standing he may entertain a floating intention to return at some 
future period.” But we are immediately led to inquire what is 
meant by “a floating intention?’’ Does it mean that the period 
for the intended return is simply indefinite, and as yet unfixed ? 
Clearly not, for then the proposition would be in conflict with 
almost every case in which a change of domicile has been decided 
against. Thus, in Moorehouse v. Lord, Dr. Cochrane’s intention 
was to return to Scotland at some future indefinite time, when 
the purposes of his temporary residence upon the continent should 
be fulfilled; yet that intention was deemed amply sufficient to 
retain his Scotch domicile. And so in almost every case of mere 
temporary absence. Judge Story certainly meant nothing of the 
kind, although this seems to be the sense in which he has been 
understood by some persons. 

If by the phrase was meant a vague, unsettled, flickering in- 

1 Aikman v. Aikman, 7 Jur. x. 8. 1017; Mazwell v. McClure, 6 ib. 407; Munro v. 
Munro, 7 Cl. & Fin. 842; Atty.-Gen. v. Rowe, 1 H. & C. 81; Crookenden v. Fuller, supra ; 
White v. Brown, supra; Burnham v. Rangely, 1 Woodb. & M. 7; Harvard Coll. v. 
Gore, supra; Dupuy v. Wurtz, supra. 

2 Curling v. Thornton, supra. 8 Stanley v. Bernes, supra. 
4 In re Steer, 8 H. & N. 594. 5 Sect. 46. 
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clination, — “a lurking desire,” or the like, —this part of the 
proposition would not be disputed here or in England. If, how- 
ever, it means that the question of return is to be determined by 
the happening or not happening of some future event, which is 
looked forward to, it requires some discussion and more explicit 
statement. 

Judge Story’s proposition was predicated upon the case of 
Bruce v. Bruce, and the subsequent Anglo-Indian cases, in which’ 
it was held that one who went out to India from England or 
Scotland in the service of the East India Company for the pur- 
pose of making a fortune, thereby gained an Indian domicile, 
although there existed the ulterior intention of returning when 
his object should be accomplished, to his native land, there to end 
his days. It will be observed that this doctrine is in conflict 
with the most approved definitions of domicile, and particularly 
with that given by Judge Story himself, from Putnam v. Johnson 
(see infra). These cases gave rise to much discussion, and con- 
tinued to puzzle English jurists for upwards of half a century, 
until they were finally put upon their proper ground ; viz., that 
the East India Company was a quasi foreign government, and 
that persons entering its service must be presumed to be domi- 
ciled within its jurisdiction.2 The doctrine of these cases, as 
originally understood, has, therefore, been discarded in England, 
and has been pronounced by Kindersley, V. C., ‘anomalous and 
an excrescence upon any principle as to domicile.” * Accordingly, 
it has been decided that one who left England and went to India, 
to make his fortune in private business, intending finally to re- 
turn, did not lose his English domicile, although he remained in 
business in India twenty-five years, and died there.* 

In Aikman y. Aikman, Lord Ch. Campbell draws the distinc- 
tion between a near and a remote contingency, remarking that 
“if a man is settled in a foreign country in some permanent pur- 
suit requiring his residence there, a mere intention to return to 
his native country on a doubtful contingency will not prevent 
such residence in a foreign country from putting an end to his 
domicile of origin. But a residence in a foreign country for 
pleasure, lawful or illicit, which residence may be changed at 


1 2 Bos. & Pull. 229, n. 
2 Jopp v. Wood, supra; Forbes v. Forbes, supra. 
8 Drevon vy. Drevon, supra. 4 Jopp v. Wood, supra. 
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any moment, without the violation of any contract or any duty, 
and is accompanied by an intention of going back to reside in the 
place of birth on the happening of an event, which in the course 
of nature must speedily happen, cannot be considered as indicat- 
ing the purpose to live and die abroad.” And the same is doubt- 
less true with regard to residence for purposes of business. 

In the same case, Lord Wensleydale observed: ‘“* Every man’s 
domicile of origin must be presumed to continue until he has ac- 
quired another sole domicile by actual residence with intention 
of abandoning his domicile of origin. This change must be animo 
et facto, and the burden of proof unquestionably lies upon the 
party who asserts that change.’ This proposition is only a 
repetition in somewhat different phrase of the third rule of Lord 
Alvanley, in Somerville v. Somerville} but it seems, henceforth, to 
have attracted greater attention. It has been constantly repeated 
in the later cases, and seems to have been understood as shutting 
out all animus revertendi. In Capdevielle’s Case? it was held to 
be entirely in conflict with Story’s proposition given above. 

In Whicker v. Hume,’ and Moorehouse v. Lord, very strong ex- 
pressions were used; that “a man must intend qguatenus in illo 
exuere patriam ;”’ “ must mean to cease to be a Scotchman, and 
become an Englishman or a Frenchman, &c.;” in short, that he 
must do every thing in his power to rid himself of his connection 
with his former domicile. In the latter case, Lord Chelmsford 
declared his opinion that a change of domicile could not take 
place if any event, certain or uncertain, which might induce a 
subsequent change of residence, were looked forward to. It will 
be observed, that all of the cases above referred to are cases in 
which abandonment of domicile of origin was sought to be shown ; 
but if the principles are correct, they are also applicable, though 
with somewhat diminished force, to the abandonment of acquired 
domicile.* 

It may bé possible to conceive a floating intention so vague and | 
impalpable as to be able to run the gauntlet of the recent Eng- 
lish decisions, but it is submitted that the contingency upon 
which it depends would have to be extremely remote, or the in- 
tention itself of a very shadowy character. In Brunel v. Brunel, 


1 5 Vesey, 750. 22H. & C. 985. 
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the deceased had declared that he might return to France, but all 
the indicia of animus manendi were so strong as to show that the 
animus revertendi, if entertained at all, was very vague, and a 
change of domicile was held. 

In America, Story’s proposition has been received, and is quoted 
and approved in many cases, without, however, any special 


attempt having been made to get at its exact meaning. Some. 


confusion has been introduced in several cases involving the 
question of abandonment of guasi national domicile, in which it is 
held that if the intention be to return at a future indefinite time, 
it is not sufficient to prevent a change,! thus breaking down the 
distinction between temporary and permanent absence. But the 
weight of the best-considered American cases seems to be that no 
change can occur where there is an intention to return, unless 
that intention be very vague, or depends upon a remote contin- 
geney. Our courts, however, have not used language so strong 
as that of some of the late English cases. 

We have said that the former place of abode must be abandoned 
as a place of abode. Occasional returns,? or an intention to re- 
turn for temporary purposes of business ® or pleasure,‘ to remove 
one’s family,® or the like, will not prevent a change of domicile. 

When, then, a person has abandoned his former place of abode, 
i. e., has left it cum animo non revertendi, and has accomplished 
the factum of transfer of bodily presence to another place, in order 
to establish a domicile there, one further element is necessary, — 
intention to “settle” there (to use the significant word suggested 
by Lord Hatherley), — animus manendi. 

‘** A person’s being at a place is prima facie evidence that he is 
domiciled at that place ;”® but this is only a prima facies, which 
disappears the moment you show that he was formerly domiciled 
elsewhere, and is not where he is now found, cum animo manendi. 

Concerning the nature of the animus manendi, there has been 
much confusion and conflict. We have not space to discuss it at 
length, but to those who are disposed to follow out the subject, 
we may suggest that by throwing entirely out of view the Ameri- 


1 Sleeper v. Paige, and cases cited, infra. 


2 Laneuville v. Anderson, supra; Burnham vy. Rangely, supra; Hood’s Estate, 21 Pa. 
St. 106. 
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can cases of municipal domicile, and considering separately the 
American and English decisions, and remembering that it re- 
quires stronger circumstances to show a change of domicile to a 
foreign country, than a change between two States under the 
same general government, they may be able to arrive at tolerably 
satisfactory results. The tendencies of the cases on the subject 
of the animus manendi in England and America have been 
directly opposite ; in the former stricter and in the latter looser 
views being held than formerly. 

Vattel defines domicile to be “an habitation fixed in some 
place with an intention of always staying there.” Upon which 
Mr. Justice Parker, in Putnam vy. Johnson,! remarks: * Probably 
the meaning of Vattel is, that the habitation fixed in any place 
without any present intention of removing therefrom is domi- 
cile.” Thus amended, Mr. Justice Story has repeated the defi- 
nition with approbation in his work on the Conflict of Laws, and 
through the authority of that work it has received wide accepta- 
tion. 

From it, in its description of the ayimus manendi, Savigny’s 
definition,? with his subsequent qualifications, does not essentially 
differ. ‘* That place is to be regarded as a man’s domicile which 
he has freely chosen for his permanent abode, and thus for the 
centre of his legal relations and his business. The term ‘ per- 
manent abode,’ however, excludes neither a temporary absence 
nor a future change, the reservation of which faculty is plainly 
implied ; it is only meant that the intention of a mere transitory 
residence must not at present exist.” ‘* Residence not accompanied 
with present intention that it is to be permanent and perpetual, 
does not constitute domicile, even if by accident it continues for 
a long time, and therefore is not merely transient.” 

The one word which has been most frequently employed to 
characterize the animus manendi is permanent, and it has been 
found for most practical purposes sufficiently explicit. 

In the earlier English cases, not so much stress was laid upon 
the character of the animus manendi as has of late years been in- 
sisted upon.2 The decisions in the cases of servants of the East 
India Company, if explained upon any other ground than that given | 
above, are not in accordance with the most approved definitions 


1 10 Mass. 488. 2 Guthrie’s Savigny, 54, 55. 
3 Thus see Bruce v. Bruce, and Ommanney v. Bingham. 
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of domicile ; and, as we have already said, the doctrine contained 
in them has been of late repudiated. Kindersley, V. C., in Lord 
v. Colvin, framed the following definition with the express pur- 
pose of providing for them: ‘ That place is properly the domicile 
of a person in which he has voluntarily fixed the habitation of 
himself and his family not for a mere special and temporary pur- 
pose, but with a present intention of making it his permanent 
home, unless and until something (which is unexpected, or the hap- 
pening of which is uncertain) shall occur to induce him to adopt 
some other permanent home.” But this definition was disap- 
proved by Lord Chelmsford, in the same case on appeal? in the 
House of Lords. In that case it was argued by appellant’s coun- 
sel (Sir R. Palmer), that intention to remain for an indefinite 
time was sufficient; but this doctrine was expressly repudiated, 
Lord Chelmsford remarking: “The learned counsel for the ap- 
pellant contended for a definition of domicile far less precise and 
exact than any which has ever been suggested. They argued 
that a domicile was acquired whenever a person went to reside 
in a place for an indefinite dime. Now, this definition and that of 
the Vice-Chancellor appear to me to be liable to exception in 
omitting one important element, namely, a fixed intention of 
abandoning one domicile and permanently adopting another. The 
present intention of making a place a person’s permanent home 
can exist only where he has no other idea than to continue there 
without looking forward to any event, certain or uncertain, which 
might induce him to change his residence. If he has in contem- 
plation some event upon the happening of which his residence 
will cease, it is not correct to call this even a present intention of 
making it a permanent home. It is rather a present intention of 
making it a temporary home, though for a period indefinite and 
contingent. And, even if such residence should continue for 
years, the same intention to terminate being continually present 
to the mind, there is no moment of time at which it can be pred- 
icated that there has been a deliberate choice of a permanent 
home.” 

These expressions, and others in the same case, as well as sev- 
eral decisions shortly afterward made by the Court of Exchequer,* 
seem to go to the full length of Vattel’s definition ; but in the 


1 4 Drew. 366. . 2 Sub nom. Moorehouse v. Lord, supra. 
8 In re Capdeveille, supra; Atty.-Gen. v. Countess De Wahistatt, 8 H. & C. 874. 
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very latest cases there has been some recession from that extreme 
doctrine. In Udny vy. Udny, Lord Chancellor Hatherley says, 
that the words * settling,” as we speak of a colonist “settling” 
in Australia or Canada, more nearly describes the act which a 
man does in adopting a domicile of choice than any other word. 

Lord Westbury, in the same case, says: “ Domicile of choice is 
the conclusion and inference which the law draws from the fact 
of a man fixing his sole or chief residence in a particular place, 
with an intention to reside there for an unlimited time; .. . 
it must be residence fixed not for a limited period or particular 
purpose, but general and indefinite in its future contemplation.” 
His Lordship’s language very accurately describes the result of the 
late English cases. 

The phrase indefinite time, so common in the American cases, 
is rarely used in the English, and (except in Moorehouse v. Lord, 
where the idea is expressly repudiated) only as equivalent to un- 
limited time ; the sense in which it is used in the American 
municipal domicile, and some other cases, being expressed by 
Lord Wensleydale, in Aikman vy. Aikman, as “residence for a 
definite time, though of uncertain duration.” ‘ And this,’”’ he 
adds, ** would not, I conceive, confer a domicile.” 

The earliest American cases insist strongly upon intention to 
remain permanently,! and some of them adopt Vattel’s definition 
either in terms or in substance.” 

President Rush, in Guier v. O’ Daniel,? defines domicile to be 
“a residence at a particular place accompanied with positive 
or presumptive proof of continuing it an unlimited time.” * 

In many of the American cases “ intention to remain for an in- 
definite time” is put as the requisite animus manendi. The 
phrase was originally used, doubtless, as synonymous with un- 
limited time ;® but, through the influence of the cases of municipal 
domicile, has sometimes received a much different construction. 
It is, perhaps, unfortunate that the word indefinite was used at 


1 Prentiss vy. Barton, 1 Brock. 393; Read v. Bertrand, 4 W. C. C. 514; Butler v. 
Farnsworth, supra; Catlin v. Gladding, 4 Mason, 308; The Venus, 8 Cranch, 258; 
Catharine Roberts’s Will, 8 Paige, 519; Holliman v. Peebles, 1 Tex. 673. 

2 Prentiss v. Barton, supra; The Venus, supra; Catharine Reberts’s Will, supra ; 
Thompson’s Case, supra. See Dow v. Gould, 81 Cal. 629. 

3 1 Binney, 349, n. 

* To the same effect, Hegeman v. For, supra; Dow vy. Gould, supra. 

5 Asin The Venus. 
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all in this connection, as it is at best but a vague term, and may 
mean much or little as happens. For in a certain sense, inten- 
tion to remain for life is but intention to remain for an indefinite 
time, while in another sense residence for the merest tem- 
porary purpose is residence for an indefinite time. Thus 
intention to remain during the building of a house, — though 
it took but twenty-nine days,!—or from spring to the fall or 
winter of the same year, until M. (a tin-pedler) could no 
longer travel on wheels,? have been held to fall within the mean- 
ing of the phrase, and to work a change of municipal domicile. 
From such eases this doctrine has crept into some of the cases of 
quasi national domicile. Thus, in Sleeper v. Paige,® we have it 
laid down, “if his residence out of the Commonwealth was but 
temporary, yet, if the time of his proposed return was indefinite, 
he retained no domicile in the Commonwealth,” and to like effect 
are several other cases.‘ 

It is obvious that these cases are in utter conflict with all the 
foreign authorities, British and Continental, as well as the best 
considered American decisions, and, if followed in cases involving 
questions of private international law, can only introduce con- 
fusion by wholly breaking down the distinction between domicile 
and residence for a temporary purpose. Who, for instance, would 
seriously think of using such a test to determine questions of 
testamentary capacity, or capacity for legitimation, per subsequens 
matrimonium? We are not surprised to find several Maine 
Judges ® carrying this loose doctrine to its logical conclusion, by 
suggesting that the true test is simply intention to remain, whether 
for a definite or indefinite time, and that therefore residence, ac- 
companied by intention to remain for three or six years, would 
work a change of quasi national domicile. Of course,such doctrine 
is not to be tolerated, but it shows the confusion into which some 
American jurists have fallen. 

Space will not permit us to pass in review even the most im- 
portant American cases, but we may remark that, in spite of 
sporadic cases to the contrary, the great weight of the American 
authorities is to the effect that in the animus manendi we are to 
1 Jamaica v. Townsend, 19 Vt. 267. 
2 Mead v. Borborough, 11 Cush. 362. 3 15 Gray, 347. 
4 Venable vy. Paulding, 19 Minn. 488; Graham v. Trimmer, 6 Kans. 230. 


5 Kent, J., in Church v. Rowell, 49 Me. 367, 874; and Davis, J., in Gilman v. Gil- 
man, 52 Me. 165, 173; and see Graham v. Trimmer, supra. 
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look not for uncertainty of duration, but for essential permanency, 
whether it be of the positive kind, viz., intention to remain always, 
or for life, or for an unlimited time, or of the negative kind, 
“ without any present intention of removing therefrom.” 

In another sense, however, the intention must be positive, ¢. e., 
as distinguished from contingent. Thus, where a citizen of 
Illinois went to Tennessee, intending to settle there, if the country 
suited him, it was held that he did not thereby gain a domicile in 
Tennessee.! So in the late case of Bell v. Kennedy, in the House 
of Lords, B. left his domicile of origin in Jamaica and went to 
Scotland, intending to settle there permanently, if he could find 
an estate to suit him; in this he failed, and it was held that his 
domicile of origin continued, and this although he had no inten- 
tion of returning to it in any event. 

It is also necessary that the intention be to reside presently as well 
as permanently. Thus in the case of Attorney-General v. Dunn? 
an Englishman went abroad and purchased the title, castle, and 
estate of R. in the Papal States, and expended a large sum of 
money in fitting up the castle for his future permanent residence. 
He died whilst the improvements were still going on, having in - 
the mean time returned to England, and spent much of his time 
in travelling. The court held that his intention having been only 
to take up his residence at R. at a future time his English domi- 
cile continued. 

It is not necessary, however, that the animus should be present 
at the time of removal. It may grow up afterwards, and engraft 
itself upon a residence for a temporary purpose, so as to trans- 
mute it into domicile. All that is necessary is that the factum 
and animus should at some time co-exist, — that absence from the 
old place of abode and presence in the new should concur with 
intention to abandon the old and presently and permanently re- 
side in the new. 


M. W. JAcoss. 
Harrispure, Pa. 


1 Smith v. The People, 44 Ill. 16. 2 6 Mees. & W. 511. 

3 Udny v. Udny, supra; Haldane vy. Eckford, supra; Brunel v. Brunel, supra ; The 
Ann Greene, 1 Gall. 274; Rue High, Appellant, 2 Doug. (Mich.) 515; Colburne v. 
Holland, 14 Rich. Eq. 176. 
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THE VOID AND VOIDABLE ACTS OF INFANTS. 


In order to a clear view of the subject of this article, it is 
deemed advisable at the outset to state what acts of an infant are 
binding upon him civilly. 

1. He is bound by his implied contracts for necessaries, but, 
according to the better opinion, not by his express contracts to 
pay asum certain therefor;! though it has been held in some 
cases that, where the instrument is of such a nature that the con- 
sideration can be inquired into, it is valid, and that a recovery 
may be had thereon to the extent of the reasonable worth of the 
necessaries forming the consideration.? 

2. While an infant may, in general, avoid his contracts which 
are not for necessaries, yet the law will not allow him this privi- 
lege where the contract on the part of the adult is legally com- 
pulsory, as in the case of an innkeeper, who is bound to receive 
and entertain all applicants, whether adults or infants, who are 
apparently responsible and of good conduct.® 

3. ** Generally, whatsoever an infant is bound to do by law, the 
same shall bind him, albeit he doth it without suit of law ;”’¢ or, 
as Lord Mansfield states the rule in Zouch v. Parsons® (which is 
the leading case upon the subject of this paper), “if an infant does 
aright act which he ought to do, which he was compellable to do, 
it shall bind him,” —as if he makes equal partition of land,® just 


1 Beeler v. Young, 1 Bibb, 519; McCrillis v. How, 3 N. H. 848; Oliver v. Wood- 
roffe, 4 M. & W. 650; Bartlett v. Emery, 1 T. R. 42, note; Bouchell v. Clary, 3 Brev. 
194; Rainwater y. Durham, 2 N. & McC. 524; Hussey v. Jewett, 9 Mass. 100; Swasey 
v. Vanderheyden, 10 Johns. 33; Fenton v. White, 1 South. 100. See also Martin v. 
Gale, L. R. 4 Ch. Div. 428, where a deed given by an infant to secure repayment of 
money advanced for necessaries was held voidable. 

2 Stone v. Dennison, 138 Pick. 6; Earle vy. Reed, 10 Met. 387; Bradley v. Pratt, 23 
Vt. 385; Dubose v. Whedden, 4 McCord, 221; Aaron v. Harley, 6 Rich. (S. C.) 26; 
Haine v. Tarrant, 2 Hill (S. C.), 400; Guthrie v. Morris, 22 Ark. 411. See also Par- 
ish v. Stone, 14 Pick. 198; Harrington v. Stratton, 22 id. 516. 

3 Watson v. Cross, 2 Duvall (Ky.), 147. 

4 Co. Litt. 172.4; Elliott vy. Horn, 10 Ala. 348. 5 8 Burr. 1794, decided in 1765. 

6 Id.; Barrington v. Clarke, 2 Penn. 115. See, however, Kilcrease v. Shelby, 23 
Miss. 166. 
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admeasurement of dower,! &c. But unequal partition of lands 
made by infants is voidable.? 

4. Another rule, “ deducible from the nature of the privilege 
which is given as a shield, and not as a sword, is, ‘ that it never 
shall be turned into an offensive weapon of fraud or injustice.’ 
As when tenant for life and infant in remainder levied a fine, the 
infant reversed the fine, as to himself, for the inheritance for 
nonage; yet he shall be bound by his assent to the fine and 
joining in it, not to enter for the forfeiture; and the fine was 
held good as to the estate of tenant for life, and reversed quoad 
the infant only. Pigot v. Russel, 2 Leon. 108; Cro. Eliz. 124, 

5. “The acts of an infant which do not touch his interest, but 
take effect from an authority which he is trusted to exercise, are 
binding.” * An infant may bind himself by the execution of a 
naked power, either by absolute deed or otherwise, as effectually 
as an adult ;® but not by the execution of a power coupled with 
an interest.® 

6. An infant, when he has arrived at the age of consent, can 
contract a valid marriage, although he cannot bind himself by 
an executory contract to marry.’ 

7. Where, by law, the infant is authorized to enter into a prin- 
cipal contract or relation, such as marriage, he will be bound by 
all the incidents to such contract or relation. Thus, a male 
infant being competent, when arrived at the age of consent, to 
enter into the marriage relation, is at the common law liable, as 


' Jones v. Brewer, 1 Pick. 314. 

2 Rainsford v. Rainsford, 1 Speer’s Eq. 385. 

3 Per Lord Mansfield, in Zouch v. Parsons, sup. If an infant receives rents, it is 
said that he cannot demand them again when of full age. Parker v. Elder, 11 Humph. 
546 ; 2 Kent, Com. 240. So, money belonging to an infant and received from him by 
his brother, with directions to use it for the support of their parents, if necessary, 
and so used by the brother before revocation of the directions, cannot be recovered 
back by the infant upon his arrival at majority. Welch v. Welch, 103 Mass. 
562. 

* Per Lord Mansfield, in Zouch v. Parsons, sup. 

5 Sheldon v. Newton, 8 Ohio St. 507. ® Thompson v. Lyon, 20 Mo. 155. 

7 Holt v. Ward Clarencieur, 2 Strange, 937; 8. c. id. 850; Hunt v. Peake, 5 Cow. 
475; Willard v. Stone, 7 id. 22; Pool v. Pratt, 1 Chip. 252; Cannon y. Alsbury, 1 A. 
K. Marsh. 76; Warwick vy. Cooper, 6 Sneed, 659; Frost vy. Vought, 37 Mich. 65, in 
which last case it was held that the Michigan statute declaring males of eighteen and 
females of sixteen years of age capable of contracting marriage, means the actual 
forming of the marriage relation, and not executory contracts to marry. 
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an incident to the marriage contract, to pay the debts of his wife 
contracted by her before marriage.!| And where the law per- 
mitted an infant over the age of eighteen to make a “ marriage 
contract,” it was held that he could, as an incident to such power, 
release a party from a contract to marry him. So, where by law 
the infant father of a bastard child was authorized to settle with 
the mother, and secure to her compensation for keeping such 
child, it was held impliedly to authorize him to bind himself by 
the execution of the instruments necessary to effectuate such 
settlement.’ 

8. An infant is liable for his pure torts, not arising from the 
breach of and disconnected from. his contracts; but he is not 
bound by a note given by him in pursuance of an award, though 
the matter submitted was a tort committed by the infant. Nor, 
according to the better opinion, is he bound by a note given in 
direct settlement of a tort.® 

9. Although an infant is not estopped by his deed executed by 
him during infancy,® nor (according to the better opinion), in an 
action against him sounding in contract, is he estopped from set- 
ting up his infancy in defence, by his false and fraudulent affirma- 
tions as to his age, means of payment, prosperous condition of his 
business, &c., made for the purpose of inducing another to con- 
tract with him ;7 yet where an infant of years of discretion, and 
fully apprised of his rights, having an interest in or right to 


1 Roach v. Quick, 9 Wend. 238; Butler v. Breck, 7 Met. 164. 

2 Develin v. Riggsbee, 4 Ind. 464. 

3 Gavin v. Burton, 8 Ind. 69. In State v. Wetherwax, 12 Kan. 463, under a stat- 
ute providing that “‘a minor is bound not only by contracts for necessaries, but also 
by his other contracts, unless he disaffirms them within a reasonable time after he 
attains his majority, and restores to the other party all money or property received 
by him by virtue of the contract, and remaining within his control at any time after 
attaining his majority,” it was held that an infant defendant in a criminal prose- 
cution could bind himself by a recognizance for his personal appearance at the next 
term of the District Court, to answer a criminal charge. See, however, Patchin v. 
Cromach, 18 Vt. 330. 

4 Hanks vy. Deal, 3 McCord, 257. 

5 Shaw v. Coffin, 58 Me. 256. See, however, Ray v. Tubbs, Sup. Court of Ver- 
mont, Feb. 1878, 6 Reporter, 518, where it was held that the infant was liable thereon 
after majority to the same extent as in an action upon the cause of action forming 
the consideration. 

6 Cook v. Toombs, 36 Miss. 688; Houston v. Turk, 7 Yerg. 13; Big. on Estoppel, 
276. 

7 Big. on Estop. 490, 491; Benj. on Sales, § 22, note (i); Gilson v. Spear, 38 Vt. 
811; s.c. Ewell’s Lead. Cases, 201 and note. 
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property, conceals his rights, and stands by and permits or en- 
courages another to purchase it, or take a mortgage upon it from 
another than the infant, as the property of such third person, 
such purchaser or mortgagee will (at least in equity) hold the 
property as against the infant.' Parties in interest, however, who 
are infants at the time of a sale under a deed of trust, cannot 
assent to irregularities therein, nor be estopped by reason of fail- 
ure to take steps to set the same aside; and upon arriving at 
majority they may pursue their remedy. Nor can an infant 
waive a proper service of process upon him, nor any of the for- 
malities of service necessary to give the court jurisdiction over 
his person.® 

10. Where a judgment against an infant is properly rendered 
and entered, and he is properly represented in the action, he is 
bound thereby. So, judgments and decrees in suits where infants 
are plaintiffs, and properly represented, are in general binding 
upon them ; at least, where the decrees are for the benefit of the 
infant they are binding; and neither they nor their representa- 
tives are allowed to open the proceedings, unless upon new 
matter, or on the ground of gross laches, fraud, or collusion.® 

11. The admissions and confessions of an infant are competent 
evidence against him, both in civil and criminal cases, when they 
relate to matters for which the law holds him accountable. His 
power to confess is commensurate with his power to do any thing 
for which he would be liable to an action.® 

12. Infants can bind themselves by doing such other acts or 
entering into such other contracts or relations as may be au- 
thorized by law. Thus, where the enlistment of minors is 
authorized (or according to some authorities not forbidden) by 


1 See the cases collected in Big. on Estop. 486, 492, 524; 2 Sugd. on Vendors (9th 
Lond. ed.), 262; 1 Story’s Eq. §§ 385, 386. 

2 Tatum v. Halliday, 59 Mo. 422. 

3 Winston v. McLendon, 48 Miss. 254. 

4 Priest v. Hamilton, 2 Tyler, 50; Wisleys v. Kenyon, 28 Vt. 5. 

5 Gregory v. Molesworth, 3 Atk. 626; Sheffield v. Duchess of Buckingkamshire, 1 id. 
631; Lord Brook y. Lord Hertford, 2 P. Wms. 519; Cannon v. Hemphill, 7 Texas, 201; 
Becton v. Becton, 3 Jones’ Eq. 422; Simpson v. Alexander, 6 Cold. 629; Darvin vy. Hat- 
Jield, 4 Sand. 478. As to when a day to show cause should be given, see Ewell’s 
Lead. Cases, 236. 

6 McCoon v. Smith, 8 Hill, 147; s8.c. Ewell’s Lead. Cases, 220 and note; Mather v. 
Clark, 2 Aik. 209; State v. Guild, 10 N. J. 163; 1 Phillips Ev. (Cow. & Hill’s, and 
Edwards’ notes to Sth Am. ed.) pp. * 522, note 147, * 532, note 150. 
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statute, the contract of enlistment of a minor is binding;! other- 
wise, where forbidden by statute.? So, where there is no consti- 
tutional inhibition against such legislation, a minor can assent to 
the passage of a private act authorizing the sale of his real estate, 
and he thereby precludes himself from the right to affirm or dis- 
affirm the sale when he becomes of age.® 

Before proceeding, in the next place, to consider what acts of 
infants are absolutely void and what voidable only, it should be 
observed that these words are often used loosely and interchange- 
ably in the books.* By “ void” in this connection is meant an 
act that is a mere nullity, both as to the immediate parties to the 
act and as to third parties, and one that is incapable of being 
subsequently ratified and thereby made valid and effectual. By 
“ voidable” is meant an act that is either valid and effectual as 
between both the immediate and third parties till it is avoided 
by the party entitled to exercise the privilege of avoiding it, or 
one that is at least of sufficient validity to admit of subsequent 
ratification, though not capable of being enforced against the 
infant without such ratification5 

Various rules have at different times been laid down for the 
determination of the question as to what acts of infants are void 
and what voidable, and the subject is still involved in considera- 
able conflict of authority. 

Perkins, § 12, laid down the rule thus: “ All such gifts, grants, 
or deeds made by infants, which do not take effect by delivery of 
his hand, are void ; but all gifts, grants, or deeds made by infants, 
by matter in deed or in writing, which do take effect by delivery 
of his hand, are voidable by himself, by his heirs, and by those 
who have his estate.” 

The weight of authority previous to the case of Zouch v. Par- 
sons seems to have supported the view that, in the rule above 
quoted, Perkins referred to the delivery of the thing granted, and 
not to the instrument evidencing the gift, grant, &c. A feoff- 


1 United States v. Bainbridge, 1 Mason, 71; Commonwealth v. Murray, 4 Binn. 487; 
Commonwealth v. Gamble, 11 8. & R. 93; United States v. Blockenay, 3 Gratt. 405; 
United States vy. Lipscomb, 4 id. 41. 

2 United States vy. Anderson, Cooke, 143; Commonwealth vy. Harrison, 11 Mass. 63; 
Commonwealth v. Cushing, id. 67. 

3 Chappell v. Doe, 49 Ala. 153. 

4 See Minock vy. Shortridge, 21 Mich. 3165. 

5 See Minock v. Shortridge, sup. 
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ment with livery of seisin by an infant in person was, accordingly, 
always conceded to be voidable and not void. So a distinction 
was taken in the old authorities, and maintained also in some 
more recent, between an actual delivery of the thing contracted 
for and a bare agreement to deliver it, or where the vendee or 
donee takes it by force of the gift or sale, the first being held 
voidable, the latter absolutely void? Previous to Zouch v. Par- 
sons, the rule as to what acts are void and what voidable seems 
to have been that “ those acts are void in which there is no sem- 
blance of benefit to the minor,” the rule in Perkins, when 
understood to refer to the delivery of the thing, and the rule just 
quoted being complementary to each other; and it was consid- 
ered to “make no difference whether the deed be delivered by 
his own hand or not; but whether it be for his benefit or not. 
If the former, then it is voidable; if the latter, then it is void.” 
By the decision in Zouch v. Parsons, however, the rule in Per- 
kins was approved and extended, and the distinction between 
feoffments with livery and deeds which convey an interest was 
obliterated ; and by the weight of authority, as it seems, under 
the rule as now applied, if the nature of the instrument actually 
delivered by the infant be such as to pass an interest in the prop- 
erty, whether real or personal, it is voidable only and not void. 
Deeds of conveyance, mortgages, both of realty and chattels, &c., 
are accordingly almost universally held to be voidable only.* 
Notwithstanding, however, in Zouch v. Parsons, Lord Mans- 
field came to the conclusion that it was the solemnity of the 
instrument and the delivery by the infant himself, and not the 
semblance of benefit to him, that constituted the true line of 


1 Bac. Abr. Inf. & Age, I. pl. 3; Com. Dig., Enfant, B. 2, C. 3, and cases cited. 
2 See authorities cited, sup., in note 1; also Roof v. Stafford,7 Cow. 179; s. c. 
9 id. 626; Fonda v. Van Horne, 15 Wend. 635; Chapin v. Shafer, 49 N. Y.412. See, 
however, 2 Kent, Com. 235, note (i). 

8 See Tucker v. Moreland, 10 Pet. 68; 1 Story on Cont. (4th ed.) §§ 57, 58, and 
notes ; Id. (5th ed.) §§ 101, 102, and authorities cited. 

4 Bool v. Mix, 17 Wend. 119; Eagle Fire Ins. Co. v. Lent, 6 Paige Ch: 635; Dixon 
v. Merritt, 21 Minn. 196; Wheaton v. East,5 Yerg. 41; State v. Plaisted, 43 N. H. 
413; Kline v. Beebe, 6 Comm. 494; Doe v. Abernathy, 7 Blackf. 442; Law v. Long, 
41 Ind. 595; Phillips v. Green, 3 A. K. Marsh. 9; 8. c. 5 Mon. 344; Hubbard v. Cum- 
mings, 1 Greenl. 11; Kendall v. Lawrence, 22 Pick. 540; Irvine v. Irvine, 9 Wall. 617; 
Scott v. Buchanan, 11 Humph. 468 ; Stuart v. Baker, 17 Tex. 417 ; Schneider v. Staihr, 
20 Mo. 271; Wallace v. Lewis, 4 Harr. 75; Slaughter v. Cunningham, 24 Ala. 260; 
Hastings v. Dollarhide, 24 Cal. 195. 
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distinction between the void and voidable deeds of an infant, the 
point was in that case held to be unnecessary to the determina- 
tion, because there was a semblance of benefit sufficient to 
make the deed voidable only, upon the matter of the convey- 
ance; and there is still a respectable class of cases holding 


that the semblance of benefit to the infant is the true ground - 


upon which an infant’s deeds and contracts generally are void- 
able only. Eyre, C. J., in Keane v. Boycott, laid down the 
rule thus: “ We have seen that some contracts of infants, even 
by deed, shall bind them. Some are merely void; namely, such 
as the court can pronounce to be to their prejudice. Others, 
and the most numerous class, of a more uncertain nature as to 
the benefit or prejudice, are voidable only, and it is in the elec- 
tion of the infant to affirm them or not.” This rule has re- 
ceived considerable support from the authorities.* In Tucker v. 
Moreland, although it was not necessary to determine whether 
the deed in question was void or voidable, Story, J., reviewed 
the authorities, English and American, upon this question, and 
attempted to reconcile the cases by stating the rule that “a deed, 
by virtue of its solemnity, should be voidable only, unless it 
appeared on its face to be to his [the infant’s] prejudice, in which 
case it would be void.”” Chancellor Kent,® while approving the 
rule laid down by Eyre, C. J., in Keane v. Boycott, apparently 
so far only as it applies to void and voidable contracts (as distin- 
guished from conveyances), states that the doctrine of the case 
of Zouch vy. Parsons has been recognized as law in this country, 
and is not now to be shaken; that it is an equitable rule that his 
conveyances to and from himself, and his contracts, in most cases, 
should be considered voidable only. 

As stated by Lord Mansfield, in the case of Zouch v. Parsons, 
“the end of the privilege is to protect infants. To that object, 
therefore, all the rules and exceptions must be directed.” The 


1 2H. Black. 511, decided in 1795. 
2 Regina v. Lord, 12 Ad. & Ell. x. 8. 757; Vent v. Osgood, 19 Pick. 573; Pitcher 
v. Turin Plank Road Co., 10 Barb. 489; Lawson v. Lovejoy, 8 Green|. 405; Robinson v. 
Weeks, 56 Me. 106; West v. Penny, 16 Ala. 189; Fridge v. State, 3 Gill & Johns. 115; 
Monumental Building Assoc’n vy. Herman, 38 Md. 182; Langford v. Frey, 8 Humph. 446; 
Kline v. Beebe, 6 Conn. 508 ; Chandler v. McKinney, 6 Mich. 217 ; Dunton v. Brown, 
81 id. 182; United States v. Bainbridge, 1 Mason, 82; Tucker v. Moreland, 10 Pet. 
70, per Story, J. 

8 2 Com. *286 and note (6). 
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clear tendency of modern authority, as it seems to the writer, is 
to attain that end by the simple and easily applied rule, that all 
the acts and contracts of infants, executed or executory (except 
those already referred to which are binding upon him, and a few 
hereinafter to be referred to which are held to be absolutely void), 
are voidable only and not void, and therefore capable of ratifica- 
tion by him on arriving at majority. This rule affords an avenue 
of escape from the difficulty and confusion experienced in endeav- 
oring to discover whether there is or not a semblance of benefit 
in each act or contract, or whether it can be pronounced to be to 
the prejudice of the infant or not; and, while affording an equal 
measure of protection to the infant, which is the main end of the 
privilege, will prevent unnecessary injury to third parties dealing 
with him, which, under the other rule, the infant might not desire 
to inflict, but might be unable to avoid. 

As to what acts of infants are absolutely void and incapable of 
ratification, the rule is generally stated by the authorities to be, 
that infants are under a legal incapacity to do any act through 
an agent or attorney in fact, and that acts attempted to be so 
done are absolutely void.2, The rule is, however, subject to ex- 
ceptions, and has not always met the approval of the courts. 
“The end of the privilege,” says Lord Mansfield in Zouch v. 
Parsons,’ referring to the fact that a power to receive seisin is 
an exception to this rule, “‘ is to protect infants.” Judge Story, 
in his work on Agency,‘ says that “an infant may authorize an- 
other person to do any act which is for his benefit; but he cannot 
authorize him to do any act which is to his prejudice.” In Whit- 
ney v. Dutch, Parker, C. J., said: ** Perhaps it cannot be con- 

1 See Fetrow v. Wiseman, 40 Ind. 148; Towell v. Peirce, 47 id. 307; Cole v. Pen- 
noyer, 14 Ill. 158; Cheshire v. Barrett, 4 McCord, 244; Scott v. Buchanan, 11 Humph. 
471; Barker v. Wilson, 4 Heisk. 269; Strain v. Wright, 7 Ga. 568; Cummings v. 
Powell, 8 Tex. 90; Whitney v. Dutch, 14 Mass. 462; Ferguson v. Bell, 17 Mo. 351; 
Townsend v. Cox, 45 id. 408; Baker v. Kennett, 54 id. 88; Weaver v. Jones, 24 Ala. 
424; Shropshire v. Burns, 46 id. 108; Mustard vy. Wohlford, 15 Gratt. 337; Vaughan 
v. Parr, 20 Ark. 608; Bozeman v. Browning, 31 id. 364; Chapin v. Shafer, 49 N. Y. 
412; S/oclum v. Hooker, 13 Barb. 536; Duvall v. Graves, 7 Bush, 467; 1 Am. Lead 
Cas. (4th ed.) 244; 1 Pars. on Cont. (5th ed.) 294, 295 and notes. 

2 Saunderson v. Marr, 1 H. Black. 75; Knor v. Flock, 22 Penn. St. 337; Waples 
v. Hastings, 3 Harr. 403; Carnahan v. Alderdice, 4 id. 99; Bennett v. Davis, 6 Cow. 
893 ; Armitage v. Widloe, 36 Mich. 124; Fetrow v. Wiseman, 40 Ind. 148; Trueblood 
v. Trueblood, 8 id. 195; Doe v. Roberts, 16 M. & W.778; Lawrence v. McArter, 10 Ohio, 
87; Pyle v. Craven, 4 Litt. (Ky.) 17. 

5 See also Whitney v. Dutch, 14 Mass. 457. * Sect. 6. 
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tended, against the current of authorities, that an act done by 
another for an infant, which act must necessarily be done by 
letter of attorney under seal, is not absolutely void, although no 
satisfactory reason can be assigned for such a position ;” and in 
that case it was held that a promissory note made by the adult 
partner of a firm for a firm debt in the firm name, his copartner 
being an infant, was voidable only and not void, and hence could 
be ratified by the infant partner after his arrival at majority. In 
Hardy v. Waters, it was held that where an infant promisee of 
a negotiable note authorizes another minor by parol to transfer 
such note by indorsement for him, the transfer so made is voida- 
ble only, and valid until avoided.. To the same point, see also 
Hastings v. Dollarhide* In Ward v. Steamboat Little Red, it 
was held that an infant can become a party to a contract (not 
required to be made by deed) made without previous authority 
from him, by his subsequent adoption of it, as well as by his 
previous express consent. In Duvall v. Graves,* a distinction 
was taken between a mere naked power of attorney and a power 
coupled with an interest, the latter being held voidable only and 
not void. 

On principle, it would seem that the power of attorney of an 
infant should stand on the same basis as any other voidable act 
of an infant, and should be considered voidable and not void ; 
and, from the authorities already cited, it seems that the doctrine 
that an infant’s acts done through an agent are void should at 
all events be restricted to acts done under mere naked powers of 
attorney to do acts requiring an authority under seal.6 It may, 
however, probably be considered settled upon authority that a 
mere naked power of attorney to do some act requiring an au- 
thority under seal is absolutely void; and the authorities usu- 
ally lay down the rule in general terms that an infant cannot 
empower an agent or attorney to act for him, and that he cannot 
affirm what he cannot authorize ;‘ though, as to acts not requiring 


1 88 Me. 450. 

2 24 Cal. 195. See, however, contra, Semple v. Morrison, 7 Monroe (Ky.), 298. 

3 8 Mo. 358. 4 7 Bush, 461. 

5 See Cheshire v. Barrett, 4 McCord, 244; Cummings v. Powell, 8 Tex. 88, 89; 
1 Pars. Cont. (5th ed.) 295. 

6 See also Metc. on Cont. 42; Kegan v. Cor, 116 Mass. 289. 

1 Armitage v. Widloe, 86 Mich. 124. See, however, Ward v. Steamboat Little Red, 
8 Mo. 368. 
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an authority under seal, perhaps it can hardly be said that the 
law is settled. 

In Yates v. Lyon, it was held that an assignment in trust for 
the benefit of creditors, where one of the assignors was an infant, 
was void in law as against creditors, upon the ground that the 
infant having the right to avoid his contracts, an assigninent by 
him could not, as matter of law, devote the property assigned to 
the absolute and unconditional payment of his debts. In the 
late case of Soper v. Fry,? however, it was held that an assign- 
ment by an infant for the benefit of creditors, if not entirely 
valid, was at the most only voidable. _ 

Having stated what acts of infants are binding and what abso- 
lutely void, it is to be observed, lastly, that in general all the 
other acts and contracts of infants are voidable only and not 
void. The cases upon this branch of the subject are quite nu- 
merous, and little will be attempted here more than to mention 
a few of the acts held voidable. Deeds of conveyance, mortgages 
real and chattel, are held voidable only and not void.* So are 
bonds,‘ sealed notes,® recognizances,® negotiable promissory notes,’ 
and bills of exchange,® and assignments thereof,® leases by or to 
the infant,’ special contracts for labor and services," executory 
promises to marry,’ and other contracts generally ; settlements 
and compromises ; ® transfers of shares in a company to an infant, 
even though coupled with a liability ; * submissions to arbitration, 

1 61 Barb. 205. 

2 87 Mich. 236. See also Furlong v. Bartlett, 21 Pick. 401. 

3 See also authorities cited, sup., p. 285, note (4) 

4 Mustard v. Wohlford, 15 Gratt. 329, 8337; Weaver v. Jones, 24 Ala. 420. 

5 Little v. Duncan, 9 Rich. Law, 55. 

6 Patchin vy. Cromach, 13 Vt. 380. See, however, State v. Wetherman, 12 Kan. 463. 

7 Fetrow v. Wiseman, 40 Ind. 148; Goodsell v. Myers, 3 Wend. 479; Lawson v. 
Lovejoy, 8 Greenl. 405; Reed v. Batchelder, 1 Met. 559; Thompson v. Lay, 4 Pick. 48; 
Minock v. Shortridge, 21 Mich. 314; Henry v. Root, 33 N. Y. 526; Aldrich v. Grimes, 
10 N. H. 194. 

8 Fant y. Cathcart, 8 Ala. 725; Hunt v. Massey, 5 B. & Ad. 902. 

® Nightingale v. Withington, 15 Mass. 272; Frazier v. Massey, 14 Ind. 382; Hardy 
v. Waters, 38 Me. 450. 

W Zouch v. Parsons, sup.; Kelsey’s Case, Cro. Jac. 320; Baker v. Kennett, 54 Mo. 88. 

N Clark v. Goddard, 89 Ala. 164; State v. Dimick, 12 N. H. 194; Vent v. Osgood, 
19 Pick. 572. 

2 Holt v. Ward Clarencieur, and other cases cited, sup., p. 281. 


13 Brown v. Caldwell, 10 S. & R. 114; Ware v. Cartledge, 24 Ala. 622; Baker vy. 


Lovett, 6 Mass. 78. 
4 Lumsden’s Case, L. R. 4 Ch. App. 81. 
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even after award made;! accounts stated;? appeals from the 
judgments of justices of the peace;* and many other acts the 
consideration of which would too much extend this article. 


MARSHALL D. EwELL, 
Cuicaco, 


1 Barnaby vy. Barnaby, 1 Pick. 221; Jones v. Pheniz Bank, 8 N. Y. 228. 
2 Williams v. Moor, 11 M. & W. 256. 
3 Robbins v. Cutler, 26 N. H. 178. 
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{T'u1s number includes the following of the Law Reports: 8 Ch. D. pp. 
77-828; 3 Q. B. D. pp. 425-642; 3 C. P. D. pp. 317-393; 3 Ex. D. pp. 213- 
815; 3 P. D. pp. 41-76; 3 App. Cas. pp. 641-932.] 


ABSOLUTE Girt. — See WILL, 2. 
AccEPTANCE. —See Bitts anv Nores, 1; Company, 2. 
ACQUIESCENCE. — See WAsTE. 

Action or Esectment. — See Limitations, oF, 1. 
— See SHippiInG AND ADMIRALTY. 
ALIMENTARY Funp. — See Trust, 2. 
AMALGAMATION. — See Company, 1. 
ARRESTMENT. — See Trust, 2. 


ASSIGNMENT. 


1. M., being in debt, assigned all his property to the defendant, and mort- 
gaged some leasehold property to him to enable him to borrow money, all for 
the purpose of paying off and settling with M.’s creditors, among whom was 
the plaintiff. The defendant realized large sums from the property, and paid 
some of the debts, but not the plaintiff’s. The plaintiff claimed an account, 
and that M.’s estate should be administered by the cout, and his and the other 
debts paid. There was no allegation that plaintiff had had notice of the assign- 
ment by M. tothe defendant. Demurrerallowed. Garrard y. Lord Lauderdale 
(2 Russ. & My. 45) and Acton v. Woodgate (2 My. & K. 492) approved. 
Dictum of Knicut Bruce, V. C., in Wilding v. Richards (1 Coll. 655), dis- 
allowed. — Johns v. James, 8 Ch. D. 744. 

2. One G. contracted to build the defendant a ship for £1,375, payment 
to be made in instalments. G. was short of means, and the defendant 
made advances to him to enable him to continue the work, so that on October 
27, when, by the contract, G. should have been paid only £500, he had been 
advanced £1,015. On that date, G. gave an order to the plaintiff, to whom 
he owed a large sum, upon the defendant, to pay the plaintiff £100 out of 
money ‘‘ due or to become due” from the defendant toG. The plaintiff gave 
due notice of this order to the defendant; and the latter acknowledged it, but 
refused to be bound by it, and continued to make advances to G. up to the 
full contract price. Without these advances, G. would have been unable to 
complete his contract with the defendant. The Judicature Act, 1873, § 25, 
sub-s. 6, provides that a written assignment of a chose in action shall be valid, 
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if due written notice be given thereof to the person liable thereon. Held, that 
the assignment was good and binding on the defendant, and he must pay the 
plaintiff the £100, although he had already paid it to G. — Brice v. Bannister, 
3 Q. B. D. 569. 

Bankruptcy. — See Custom. 
Bequest. — See Devise; Trust, 3; WILL, 1. 


or Lapinc. — See Nores, 3; CHARTER-PARTY, 2, 


anp Notes. 


1. The defendant gave H. his acceptance to an accommodation bill, by 
writing his name across a paper bearing a bill-stamp, and handing it to him. 
H. turned out not to need the accommodation, and returned the blank to de- 
fendant as he had received it. Defendant threw it into an unlocked drawer 
in a writing desk in his chambers, to which, his clerk and other persons had 
access, and it was stolen, and the plaintiff received it bona fide for value, with 
the name of one C. regularly filled in. Held, that the defendant was not lia- 
ble on the bill. Estoppel, negligence, and the proximate or effective cause of 
the fraud discussed. — Baxendale v. Bennett, 3 Q. B. D. 525. 

2. A bill of exchange was drawn in England on a party in Spain, payable 
to defendant in Spain three months after date. The plaintiff purchased the 
bill in London from the defendant, who indorsed it to him there. Plaintiff 
indorsed it to one M., and forwarded it to him in Spain. M. indorsed it to 
C., and C. indorsed it to O., all in Spain. The bill was presented in Spain 
May 1, and dishonored; and notice of the refusal to accept was sent to the 
plaintifi by M. May 13, and received May 26. Plaintiff gave notice to the 
defendant May 26. In Spain, no notice of non-acceptance is essential. Held, 
that the plaintiff could recover. — Horne v. Rouquette, 3 Q. B. D. 514. 

3. The plaintiff, a merchant in London, procured a loan of £15,000 of the 
defendant bank, on the security of a cargo of goods in transit to Monte Video, 
and of six bills of exchange drawn by him on S., the consignee of the goods in 
Monte Video, and accepted by the latter. Two of these bills having been paid 
and two dishonored, the defendant bank, through its branch in Monte Video, 
proposed to sell the goods at once, when the plaintiff wrote to the defendant 
not to sell, and sent his check for £2,500, as additional security, adding that, 
when the bills were paid, ‘* you will, of course, refund us the £2,500.” The 
defendant drew the check, and, the other two bills having been dishonored, 
the defendant took proceedings against S., as a result of which the goods were, 
with the plaintiff’s consent, sold, and the bills, without the plaintiff’s knowl- 
edge, delivered up to S. cancelled. The proceeds of the goods were insufli- 
cient, even with the £2,500, to satisfy the claim. Held, that the plaintiff could 
not recover the £2,500 from the defendant. — Yglesias v. The Mercantile Bank 


of the River Plate, 3 C. P. D. 330; s. c. 3 C. P. D. 60; 12 Am. Law Rev. 
723. 


Breacu or Trust. —See Trust, 3, 
Burpen or Proor. —See Insurance, 8. 
Cause. — See NEGLIGENCE, 
Cuarity. — See WILL, 4. 
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CHARTER-PARTY. 


1. A charter-party contained this clause: ‘‘ Demurrage, if any, at the rate 
of 20s. per hour, except in case of any hands striking work, frosts or floods, 
revolution or wars, which may hinder the loading or discharge of the vessel. 
Dispatch money 10s. per hour on any time saved in loading and for discharg- 
ing.”’ ‘Steamers are to load and discharge by night as well as by day.” 
Held, that, in estimating dispatch money, nine days saved in loading and dis- 
charging should be reckoned at twenty-four hours each, and not at twelve. — 
Laing v. Hollway, 3 Q. B. D. 487. 

2. By a charter-party between the plaintiff and B., it was stipulated that 
fourteen working-days were to be allowed for loading and unloading at the 
port of discharge, and ten days on demurrage over and above the loading and 
unloading days, at £35 per day. A full cargo of grain was taken on board, a 
part of it consigned to the defendants, and lying at the bottom of the hold. 
The bill of lading indorsed to the defendants contained the words, to be deliv- 
ered to order ‘‘ on paying freight for the said goods, and all other conditions as 
per charter-party.’’ The consignees of the grain lying above that of defend- 
ants failed to get their grain out in season, so that three days’ demurrage ac- 
crued before defendants’ grain was out. Held, that the defendants were 
liable. — Porteus v. Watney, 3 Q. B. D. 534. 

See Freicur. 


in Action. — See AssIGNMENT, 2. 
Copicit. — See Devise; WILL, 6. 


Common InForRMER. — See CORPORATION. 


Company. 

1. The C. company was an insurance company with a nominal capital of 
£1,000,000, in £50 shares. Twelve thousand of these shares were subscribed for 
and £5 each paid up. Its deed of settlement contained no power enabling the 
company to transfer its business to another company. The N. insurance com- 
pany had a nominal capital of £300,000, in £10 shares. Sect. 91 of its deed of 
settlement provided that the liability of shareholders in respect of any trans- 
action should be limited to the amount payable by them in respect of their 
shares. There should be no personal liability, and this should be stated in all 
instruments creating any liability. Sect. 45 provided that an extraordinary 
general meeting might ‘‘ take a transfer of, or purchase or acquire the business 
of, any other ’’.company, on such terms as it should see fit. At an extraordinary 
general meeting of the N. company, the directors were authorized to take such 
steps towards amalgamating the C. company as they should see fit, in accord- 
ance with a scheme laid before the meeting by them. Two officers of the N. 
company were named trustees, who, with one named by the C. company, should 
hold the assets of the latter during the transfer. The shares of the C. com- 
pany were to be bought at 25s., either cash or in shares of the N. company, at 
the option of the seller. A large number of shareholders transferred their 
shares to the trustees of the N. company, and subsequently the latter trans- 
ferred them to the N. company by a deed made between those shareholders, the 
trustees of the N. company, and the N. company, reciting what had been done, 
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the latter covenanting to hold those shareholders harmless in respect of the 
shares in all respects, provided, however, that only the subscribed capital of the 
N. company should be liable. This deed was never submitted to a general meet- 
ing of shareholders of the N. company. The C. shareholders did not give 
notice to their directors of such transfers, as required by the C. deed of settle- 
ment, and the transferees did not covenant to observe the stipulations of that 
deed, as was required therein. The N. company was entered as holder of the 
shares thus transferred, and the business was amalgamated. In 1872, the N. 
company went into liquidation, and subsequently the C. company was ordered 
to be wound up. It had been decided, in a previous suit, that neither the 
C. shareholders, who transferred their shares under the foregoing arrangement 
nor the trustees who acted as transferees and held the shares in trust for the N. 
company, and subsequently transferred them to it, were liable as contributories 
ou C, shares. Held, that the N. company was not liable as contributory on the 
shares undertaken to be transferred to it, the latter transaction having been 
ultra vires. —In re European Society Arbitration Acts. Ex parte Liquidators of 
the British Nation Life Assurance Association, 8 Ch. D. 679. 

2. In 1866, the M. railway company was incorporated by a special act in- 
corporating the Companies Clauses Consolidation Act, 1845. The special act 
provided that the qualification for directors should be fifty paid-up shares; and 
T. and A. were appointed directors, until the first ordinary meeting of the 
company. Nosuch meeting was ever held. T. sent his resignation to a meet- 
ing of the board of directors held in August, 1866, before he had acted in any 
way as director, and it was accepted, and he ceased to have any thing to do with 
the company in any way. No shares were ever allotted him, and no call was 
ever made upon him. One S. acted as director from T.’s resignation. A. acted 
as director until December, 1867, when he resigned. No shares were ever 
allotted him. From his resignation, one B. acted as director. No register of 
shareholders existed until 1869, and then one was informally drawn up. From 
that it appeared that all the shares had been allotted, but none to T. or A. 
Since 1869, the company became indebted to the D. company, and in 1876 the 
latter got judgment for a large sum. This judgment was not satisfied, and 
thereupon scire facias was issued against T. and A. as the holders of fifty shares 
each. Held, that there was an implied acceptance by the company of T.’s and 
A.’s surrender of their inchoate right to shares, and evidence enough of it, that 
the D. company’s claim had accrued since such acceptance, and therefore as 
against it T. and A. were not estopped from denying their liability, and the scire 
facias must be dismissed. — Kipling v. Todd. Same vy. Allan, 3 C. P. D. 350. 

3. The articles of association of a registered company contained the follow- 
ing: ‘* Art. 64. Upon all questions at every meeting a show of hands shall, in 
the first instance, be taken; and unless, before or immediately upon such show 
of hands, a poll be duly demanded, as hereinafter mentioned, such question 
shall be decided by the result of such show of hands. Art. 67. If a poll is 
demanded by shareholders qualified to vote, and holding in the aggregate 2,000 
shares, . . . it shall be taken, . . . and the result of such poll shall be 
deemed to be the resolution of the company. Art. 75. Votes may be given 
either personally or by proxy. Art. 79. A proxy shall be . . . in the follow- 
ing form: I . . . appoint to be my proxy at the general meeting . . . to vote 
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for me and in my name.”’ At a show of hands at a general meeting for a direc- 
tor, F. was declared by the chairman to have been chosen. A poll was then 
demanded by a shareholder holding twenty shares only, but having proxies for 
over 2,000. F. failed to get a majority, and another was declared elected. On 
mandamus by F., held, that he was entitled to the office, and should be in- 
stalled. — The Queen v. The Government Stock Investment Co., 3 Q. B. D. 442. . 

4, E. agreed to sell a mine in Cornwall to trustees for a company, to be paid 
in fully paid-up shares in the intended company. The company’s office was 
in London, and on January 18, the contract with E., the memorandum and the 
articles of association were sent to Cornwall for registration, as required by the 
Companies Act. They arrived on the 19th, and the memorandum and arti- 
cles were registered on that day, but the contract was not registered until the 
26th. Meantime, the directors met on the 19th, supposing the papers had all 
been duly registered, and allotted the shares to E. and his nominees. Some 
transfers of shares were made before the 26th, and registered. When the 
company learned, on the 21st, that the contract had not been registered, all 
proceedings were stopped. No registers of shareholders and of transfers were 
in existence, and no certificates were issued until after the 26th, when they 
were issued as of the 19th. Held, that the shares were fully paid up, and 
were not to be considered issued nntil after the 26th.— Jn re Ambrose Lake 
Tin & Copper Co. Clarke’s Case, 8 Ch. 635. 


ConpiTion. — See LEGISLATION; Limitations, STATUTE OF, 2. 


CONSIDERATION. 

B. lent L. £1,328, to enable L. to settle betting debts already incurred, and 
took two promissory notes. L. went into bankruptcy. Held, that the claim 
could be proved, the debt not being for an ‘‘illegal consideration,’’ by virtue 
of being for money ‘‘ knowingly lent or advanced for gaming or betting,”’ 
within the meaning of 5 & 6 Will. IV. c. 41,§ 1. — Ez parte Pyke. In re Lister, 
8 Ch. D. 754. 

See Contract, 1, 2. 


Construction. —See LANDLORD AND TENANT; STATUTE; WILL, 1, 5, 6. 
ConsuL. — See JURISDICTION. 


ConrTRACT. 


1. The plaintiff was in a position of trust towards the E. railway company, 
having been employed by it to give advice as to repairing some ships. The 
defendants agreed to pay the plaintiff a commission, partly for superintending 
the repairs, which had been awarded to them, and partly, as the jury found, 
for using his influence with the E. company to get their bid accepted. The 
jury also found that the agreement with the defendants was calculated to bias 
his mind; but that it in fact did not, and that his advice was equally for the 
benefit of the company, and that the company was ignorant of the agreement. 
Held, that the consideration for the contract for a commission was corrupt, 
and the plaintiff could not recover. — Harrington v. Victoria Graving Dock Co., 
3 Q. B. D. 549. 

2. In October, 1869, the plaintiff made an arrangement with the agent of 
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the defendant to supply the latter with coal-wagons on certain terms. After the 
agreement was made, the plaintiff agreed to give the agent a gratuity for each 
wagon supplied. ‘This was done, as the plaintiff said, with a view to future 
business. In December, before this agreement was executed, it was supplanted 
by another between the same parties, which proved much less favorable to the 
defendant than the other would have been. Poxtock, B., directed the jury 
that a commission to an agent, though improper, was not necessarily fraudu- 
lent; and, in order to affect the contract, it must have been intended by the 
giver to corrupt the agent, and the latter must have been influenced by it. 
On a rule nisi, a new trial was ordered for misdirection. If a party with whom 
an agent is negotiating for another agrees to give, or does give, the agent a 
secret gratuity, and that gratuity influences the agent’s mind, directly or indi- 
rectly, the contract is vitiated. The direction of Pottock, B., did not make 
it clear that, though the gratuity was given with reference to the first contract 
only, it might yet have influenced the agent with reference to the second. — 
Smith vy. Sorby, 3 Q. B. D. 552. Note. 

3. H. wrote to W., offering his entire freehold for £37,500, or a portion of 
it for £34,500, and in a postscript added, that he reserved the right to the new 
materials used in rebuilding a house on the land, and the fixtures. W. re- 
plied, accepting the terms, and agreeing to pay the £37,500, ‘‘ subject to the 
title being approved by our solicitors.’ Subsequently W. insisted that he 
must be allowed to pay in instalments. This was agreed to. Subsequently 
W.’s solicitor left with H.’s solicitor a written agreement of the terms of pay- 
ment, headed ‘* Proposal by H. for purchase of the M. estate.’? This was ver- 
bally accepted, and H. was to have his counsel prepare a formal contract; but 
none was ever made. H. subsequently declined to perform, and W. brought 
suit for specific performance. Held, that the two letters did not form a 
complete contract; the phrase, ‘‘ subject to the title being approved by our 
solicitors,” being a new and material term not accepted by the other party. 
It amounted to something more than merely what the law would imply. — 
Hussey v. Horne-Payne, 8 Ch. D. 670. 


Conversion. — See INNKEEPER. 
Copyricgut. — See TRADE-MARK. 


CorPORATION. 
A corporation cannot recover a penalty, under a statute which provides that 
a penalty is recoverable ‘‘ by the person or persons who shall inform and sue 
for the same.’’ — The Guardians of the Poor, §c. v. Franklin, 3 C. P. D. 377. 
Co-TrustTEE. — See Trust, 1, 3. 
Covenant. — See LANDLORD AND TENANT. 
CrepiTor. — See AssIGNMENT, 1. 


Custom. 
By agreement, dated Aug. 21, 1877, B. hired a piano of H. for £15 a 
year, payable monthly. At the end of three years, if the payments had been 
all made, the piano was to become the property of B. But if he failed to pay 
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a monthly instalment, or if B. became bankrupt, or insolvent, or died within 
the three years, H. should have the right to take the property at once, with- 
out paying any thing on account of what had been paid. Dec. 11, 1877, 
B. filed a petition in bankruptcy, and H. removed the piano; but it was 
claimed by the trustee. There was no special mark on the piano indicating 
that it was B.’s. There was conclusive evidence of the existence of a custom 
to let pianos in this manner. Held, on the strength of the custom, that the 
piano was the property of H., and the trustee had no claim to it. —In re 
Blanshard. Ex parte Hattersley, 8 Ch. 601. 


Dest. — See AssIGNMENT, 2. 
Detay. — See Bitts anp Nores, 2. 
DeMURRAGE. — See CHARTER-PARTY, 2. 
Deviation. — See INsuRANCE, 1. 


DeEvIsE. 


P. devised freehold in D. upon trust, and bequeathed £3,000 to his trustees 

to purchase land in D. for the same trust. In a codicil, he revoked the devise 
* of the freeholds, without more. Held, that the bequest of £3,000 for the pur- 
pose named was not affected by the codicil. — Bridges v. Strachan, 8 Ch. D. 
558. 
See Wi11, 1, 7. 


Drrector. — See Company, 1, 2, 3. 
Discretion. — See Trust, 3. 
Divisipitiry. — See Fraup. 

Divorce. — See JURISDICTION. 

Domestic RELations. — See HusBAND AND WIFE. 
EquiTABLE Estate. — See WILL, 7. 
Estopret. — See AND Nores, 1; Company, 2. 
Eviwence. — See Company, 2; Limrrations, STATUTE OF, 2. 
ExcHANGE, or. — See Bitts anp Noress. 
Executor. — See WILL, 4. 

Executory Girt. — See WILL, 7. 
Extrinsic EvipENncE. — See W111, 5. 

Fartsa Demonstratio. —See WILL, 5. 

Frere. —See WILL, 7. 


Fravp. 

Contracts which may be impeached on the ground of fraud are not void, 
but voidable only at the option of the party who is or may be injured by 
the fraud, subject to the condition that the other party, if the contract be dis- 
affirmed, can be remitted to his former state. Otherwise resort must be had 
to an action for damages. Divisibility of a contract for dissolution of partner- 


ship considered. — Urquhart v. Macpherson, 3 App. Cas. 831. 
See Contract, 2. 
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Freicut. 

R. was part owner, and also ship’s husband, of the ship E.; and, August 30, 
he mortgaged his part to the plaintiffs, and gave them an order on the de- 
fendants, who were the charterers, for the freight due for the pending voyage, 
September 20, the plaintiffs, as mortgagees, and the other part-owners appointed 
H. ship’s husband. The E. arrived at her destination October 11, and began 
to discharge October 14. October 16, defendants gave plaintiffs a check for 
£200. H. notified the defendants that he claimed the freight as registered 
managing owner, and thereupon payment on the check was stopped. Held, 


that E. had no power to assign the freight, and the plaintiffs could not recover. 
— Beynon v. Godden, 3 Ex. D. 263. 


See SHippinc AND ADMIRALTY. 


Dest. — See ConsipERATION; STATUTE. 
GENERAL AVERAGE. —-See INSURANCE, 2. 
Hicuway. — See NEGLIGENCE. 


HvusBanp AND WIFE. 

1. The defendant and his wife separated by mutual consent, and agreed 
upon the sum which the wife should receive so long as the children taken by 
her were under twenty-one. She found the sum insufficient to support her- 
self and them, and pledged the husband’s credit for necessaries. Held, that 
the husband was not bound. — Eastland v. Burchell, 3 Q. B. D. 432. 

2. A wilful wrongful refusal of marital intercourse on the part of the wife 
is not in itself sufficient ground for a declaration of nullity. The court pro- 
ceeds on the ground of impotence, and if after a reasonable time the wife still 
resist all intercourse, the court will infer that impotence is the cause, and, if 
satisfied of bona fides, will decree nullity of the marriage. — S. v. A., other- 
wise S., 3 P. D. 72. 

3. In a suit by the wife for restitution of conjugal rights, a compromise 
was agreed to. The petitioner then refused to sign the memorandum of the 
compromise, and had the suit set down for hearing. Held, that she must be 
held to the agreement which she had made. — Stanes v. Stanes, 3 P. D. 42. 

See JuRISDICTION. 


Impotence. — See HusBAND AND WIFE, 2. 
InpicTMENT. — See 3. 
InporsEeR. — See Britis anp Nores, 2. 


INJUNCTION. 
Injunction to restrain a lessee from tearing down old buildings, and put- 
ting up new in their place, refused, on the ground that, if there was technical 


waste, it was meliorating waste. — Doherty v. Allman, 3 App. Cas. 709. 
See 2. 


INNKEEPER. 
B. went to an inn as an ordinary guest in September, 1876, and in Novem- 
ber following, a pair of horses, harnesses, and a wagon came to the inn as B.’s 
personal property, and not on livery. B. told the innkeeper he had bought 
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them of the plaintiff. B. left in January, 1877, owing £109 for his own board 
and £22 10s. for the horses.’ It turned out that B. had bought the property 
from the plaintiff, upon the terms that, if it was not paid for, it should be re- 
turned free of cost. B. never paid for it, and he was afterwards convicted of 
fraud in obtaining it. The innkeeper refused to surrender the property to the 
plaintiff on an offer of £20 for the board of the horses; but he sold the horses 
by auction for £73, and kept the harnesses and wagon, and claimed to apply 
the whole under his lien towards paying the whole claim held by him against B. 
Held, that his lien on the whole property was a general one for the whole debt 
of B.,and not merely for the board of the horses; but that the lien on the horses 
was lost by the sale, and the innkeeper was guilty of a tortious conversion 
thereby, and the plaintiff could recover the price received. — Mulliner v. 
Florence, 3 Q. B. D. 484. 


INSURANCE. 

1. A policy on steam-pumps, sent out from A. in the wrecking steamer S., 
to raise the foundered steamer X., at D., ran thus: ‘‘ At and from A. to the 
X. steamer, ashore in the neighborhood of D., and whilst there engaged at the 
wreck, and until again returned to A., . . . the risk beginning from the load- 
ing on board the S. upon the said ship %* wreck, including all risk of craft, 
and for boats to and from the vessel and whilst at the wreck, each being treated 
as separately insured.’”’ The wreck was raised; bet on the way to B., whither 
by reason of bad weather it was found necessary to steer, it foundered with the 
pumps on board. Held, that the policy did not cover the loss. — Wingate v. 
Foster, 3 Q. B. D. 582. 

2. The defendant was underwriter for £1,200 on plaintiff’s ship, valued in 
the policy at £2,600. The cost of repairing certain damage by sea was, after 
deducting one-third new for old and some particular average charges, £3,178 
lls. 7d., and the salvage and general average charges paid by the plaintiff 
were £515. The value of the ship when damaged was £998; after repairs, 
£7,000; which last sum was, even after deducting the cost of certain new 
work not charged against the underwriter, much more than the original value 
of the ship. The policy contained a suing and laboring clause. Held, that 
the defendant must pay the whole £1,200 on account of loss, and the expense 
of repairs, and also a proportion of the £515 under the suing and laboring 
clause. — Lohre v. Aitchison, 3 Q. B. D. 558; s.c. 2Q. B. D. 501; 12 Am. Law 
Rey. 309. 

3. A ship arrived at R., April 25, ina seaworthy condition. She left there, 
June 4, with a cargo, encountered heavy gales between the 9th and the 15th, 
and made so much water that it was thought best to put back to R. On the 
way, she got aground, but was gotten off, and arrived at R. June 20. She 
was found very much strained and worm-eaten, and withher copper off badly; 
and, July 15, she was pronounced unseaworthy. In an action on a policy of 
insurance, the question was whether she became unseaworthy after she left R., 
or became so while lying at R., between April 25 and June 4. The judge 
charged the jury that, though the onus of proving unseaworthiness at the com- 
mencement of the voyage is generally on those asserting it; yet, when a ship 
becomes unseaworthy shortly after leaving port, the burden is changed, and the 
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presumption is that she was unseaworthy at the start, and that the present was 
such a case. Held, a misdirection. Watson y. Clark (1 Dow, 336, 344), con- 
strued. — Pickup v. The Thames §& Mersey Marine Ins. Co., 3 Q. B. D. 594. 


INvEsTMENT. — See Trust, 1. 


JURISDICTION. 

The wife of N., a Frenchman and French consul in England, petitioned 
the English Divorce Court for a divorce, on account of adultery and desertion. 
Most of the acts alleged took place in England. The wife was an English- 
woman at the time of the marriage, and the latter took place at Gibraltar. 
N. lived in England, and service was made on him there. Previously, he had 
filed a petition for divorce in the same court, but withdrew it. Held, that the 
court had no jurisdiction. — Niboyet v. Niboyet, 3 P. D. 52. 


Jury. — See LIBEL, 2. 


LANDLORD AND TENANT. 


In a lease for twenty-one years, the defendant, the lessee, covenanted to 
pay the rent without any deduction, except land tax and landlord’s tax; 
also to pay and discharge all manner of ‘taxes, rates, charges, assessments, 
and impositions whatever (except as aforesaid), then, or at any time or times 
during the term to be charged, assessed, or imposed in the premises thereby 
demised, or in respect thereof, or of the said rent as aforesaid, by authority of 
Parliament, or otherwise howsoever.’? The officers under the Public Health 
Act, 1875, notified the lessor to abate a nuisance on the leased premises by 
building a drain and deodorizing a cesspool. The lessor called upon the lessee 
to do it, and he refused. Thereupon, in order to avoid summary proceedings, 
the lessor did the work, paying therefor £25. Held, that the lessee was not 
called upon, under his covenant, to pay the amount. Tidswell v. Whitworth 
(L. R. 2 C. P. 326) and Thompson v. Lapworth (L. R. 3 C. P. 149) referred 
to. — Rawlins v. Briggs, 3 C. P. D. 368. 

See Surety. 


Lease. — See Custom; LANDLORD AND TENANT; LimiTaTions, STATUTE 
or, 1; Surgery; WasTE. 


LeGacy. — See W111, 4. 


LEGISLATION. 

Where plenary powers of legislation exist as to particular subjects, they 
may be well exercised, either absolutely or conditionally. It may be declared 
that a statute shall apply, if and when a certain executive officer shall think 
best to order that it shall apply. — The Queen v. Burah, 3 App. Cas. 889. 

Letters. — See Contract, 3. 


LIBEL. 


1. Three persons made an application to a magistrate for a summons against 
the plaintiff, in respect of a matter of wages. The proceedings were public, 
and the magistrate dismissed the application for want of jurisdiction. The 
defendants afterwards published a fair report of the proceedings in their 
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respective newspapers, for which the plaintiff brought libel suits against them. 
Held, that the publication was privileged. — Usilly. Hales. Same v. Brearley. 
Same v. Clarke, 3 C. P. D. 319. 

2. A court may enjoin the publication of what a jury has found to be a 
libel on the plaintiff, if the publication will injure the plaintiff’s business; 
aliter, if a jury has not passed upon the question whether the publication is a 
libel. — Saxby v. Easterbrook, 3 C. P. D. 339. 

8. An indictment for an obscene publication is bad, even after verdict of 
guilty, if it fails to set out the words relied upon as obscene, and sets out the 
title of the work only. — Bradlaugh v. The Queen, 3 Q. B. D. 607; 8. c. 2Q. 
B. D. 569; 12 Am. Law Rev. 313. 


Lien. — See INNKEEPER. 


Lrirations, STATUTE OF. 

1. In 1783, a lease was granted for ninety-nine years, and there was eajoy-— 
ment under the lease until 1876, when an action was brought for possession, 
on the ground that the lease was void, under 13 Eliz. c. 10. Held, that the 
lease was not void, but voidable; and, as an action of ejectment might have 
been begun at once, the Statute of Limitations began to run at the time of 
the lease, and not from the date of the action. — Governors of Magdalen Hos- 
pital v. Knotts, 8 Ch. D. 709; 8. c. 5 Ch. D. 175; 12 Am. Law Rev. 105. 

2. Defendant owed plaintiffs a large debt, incurred in 1865, and, in answer 
to a demand, wrote them a letter in May, 1874, in which he said: “ Believe 
me, that I never lose out of sight my obligations towards you, and that I 
shall be glad, as soon as my position becomes somewhat better, to begin again, 
and continue with my instalments.”? It appeared that, in 1874, defendant’s 
condition was bettered by £14, but was no better in any other year. Held, 
that, if there was a promise, it was a conditional one, and there was not suffi- 
cient evidence that the condition had happened to take the case out of the 
statute. — Meyerhoff v. Froehlich, 3 C. P. D. 333. 

Lis Penpens. — See Trust, 2. 

MARINE InsuRANCE. — See Insurance, 1, 2, 3. 
Marriep WomeEN. — See HusBanp AND WIFE; JURISDICTION. 
Master. — See Suippinc AND ADMIRALTY. 

Mines. — See Waste. 

MispeEscripTion. — See WILL, 5. 
MisprrEcTIon. — See INSURANCE, 3. 

MortGaGe. — See FreiGHT; WASTE. 


NEGLIGENCE. 


The defendant left a steam-plow, with a house-van attached, on the grass 
by the side of the ‘‘ metalled ’’ or travelled part of the road, the engine being 
taken away. He was in the habit of travelling from place to place with it, and 
had left it there, as it was engaged near by for the next day. The plaintiff’s 
testator drove by in the evening in his cart with a mare which, though without 
his knowledge, was a kicker. The mare shied at the van, got the off-wheel on 
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the foot-path, began to kick, kicked the dasher to pieces, ran, got her leg over 
the shaft, fell, and pitched the driver out and kicked him in the knee, so that he 
afterwards died. The jury found that the van was left where it stood “ unreason- 
ably ’’ and “ negligently,’’ that the accident was ‘‘ due to the van being where 
it was, and to the inherent vice of the mare combined,’’ and that there was no 
contributory negligence on the part of the deceased. Held, that the plaintiff 
was entitled to recover, on the ground of the negligence of the defendant, and 


that his act was the real cause of the accident. — Harris v. Mobbs, 3 Ex. D. 
268. 


See Bitts Norrs, 1. 
Notice. — See AssiIGNMENT, 1; Bitts AND Nores, 2; SuRETy. 
Nuisance. —See NEGLIGENCE. 
Nu urry. — See Hussanp AND WIFE, 2. 
Parties. — See: Trust, 3. 


PaRTITION. 
The Partition Act (31 & 32 Vict. c. 40) provides that, at the request of one 
part owner for partition, there shall be a public sale, unless the other part 
owner can show good cause why some other course should be taken. Plain- 
tiffs owned three-sixteenths of property in a town where improvements were 
going on, and applied for a public sale. Defendant, who owned the remain- 
ing thirteen-sixteenths, opposed it, and offered to buy the portion of plaintiffs 
at a valuation. Held, that there should be a valuation in chambers of the 
three-sixteenths, instead of a public auction of the whole. Drinkwater v. 
Radcliffe (L. R. 20 Eq. 528) considered. — Gilbert v. Smith, 8 Ch. D. 548. 
PLEADING AND Practice. — See Lipet, 3; Trust, 3. 
Poricy. — See InsuRANCE, 1. 
Poi. — See Company, 3. 
Precatory Trust. — See WILL, 2. 
— See INSURANCE, 3. 
PrincipaAL AND AGENT. — See Contract, 1, 2. 
PRINCIPAL AND SurRETY. — See Surety. 
PRIVILEGED CoMMUNICATION. — See LiBEL, 1. 
Promise. — See Limitations, STATUTE OF, 2. 
ProximaTE Cause. — See Bitts anp Nores, 1; NEGLIGENCE. 
Proxy. — See Company, 3. 
Quarry. — See WASTE. 
REALTY AND Personatty. — See WILL, 1. 
ReEGisTRATION. — See Company, 4. 
Resipve. — See WILL, 3, 6. 


SALE. 


A contract of sale provided, that if the purchaser should make any objec- 
tion or requisition in respect of the title, or of any other matter which the 
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vendors should be unwilling, by reason of expense or otherwise, to comply 
with, they should be at liberty to annul the sale, and the purchaser should 
receive back his deposit. The vendors failed to show any title whatever, and 
claimed to annul the contract and to return the deposit. Held, not compe- 
tent, and that the purchaser could have the deposit, and an inquiry for dam- 
ages. — Bowman v. Hyland, 8 Ch. D. 588. 
See Custom; INNKEEPER. 
SaLvaGE — See INSURANCE, 2. 
SEAWORTHINEsS. — See INSURANCE, 3. 
SEPARATION. — See HusBAND AND WirFzE, 1. 
SETTLEMENT. — See Trust, 2. 


SHAREHOLDER. — See Company, 2, 4. 


SHIPPING AND ADMIRALTY. 

In February, 1876, plaintiff’s agent shipped some maize on defendant’s 
ship S., at Constantinople, to be carried to Liverpool. It appeared to be 
then, on inspection of the defendant, in good condition. March 3, the S. 
reached Smyrna, when the maize was found to have sprouted, and it was con- 
sidered dangerous to carry it farther and it was unloaded and stored ; and the 
S. went on without it. Other shippers, on application, refused to take it, by 
reason of its bad condition. Between March 10 and March 28, numerous 
telegrams were sent by the defendant’s agent to the plaintiff, advising him of 
surveys, and of the necessity for selling the maize. The plaintiff, in Constanti- 
nople, constantly replied that he wished the grain sent on to Liverpool, and 
not sold, and he sent an agent on to inspect it; but before his arrival it was 
sold for £77, its value when sound having been £100. The jury found that 
it was not possible, by reasonable means, to find out the bad state of the grain 
at Constantinople, and that reasonable means had been used. That the defend- 
ants could have communicated with the owner before the sale, and that the 
sale was not so urgent as to give no opportunity to send him word, and that 
the sale as made was in itself a good sale. In an action for conversion of the 
maize, held, that the plaintiff could have damages, that he did not warrant 
that the grain was in good condition when shipped, and that there was no 
right to pro rata freight. Brass v. Maitland (6 E. & B. 47) mentioned. — 
Acatos vy. Burns, 2 Ex. D. 282. 

See CHARTER-PARTY, 1, 2; FreiGHT; InsuRANCE, 1, 2, 3. 

Huspanp. — See FREIGHT. 
Sianper. — See 


STATUTE. 

Where persons played a game called Puff and Dart, which consisted in 
blowing a small dart through a tube at a target, and the players each put in 
2d. entrance money, and the money was used to buy a dead rabbit, which was 
the prize of the game, held (Cocksurn, C. J., in doubt), that the players 
were guilty of ‘‘ gaming,” within the Licensing Act, 1872 (35 & 36 Vict. c. 94). 
— Bew v. Harston, 3 Q. B. D. 454. 

See LeGIsLATION. 
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Statute or Liwrrations. — See Limitations, STATUTE OF. 
Surine anp Clause. — See INSURANCE, 2. 


Surety. 


The plaintiff leased to B. a farm of 234 acres, and pasturage for 700 sheep, 
which went with the farm, from year to year, from April 10, 1873, rent pay- 
able half-yearly. B. gave a bond, with the defendant and others as sureties, that 
he would redeliver the sheep in as good order and number as when he took 
them, and, if there was any deterioration, damages should be assessed. No- 
vember 9, 1875, plaintiff gave B. notice to quit on April 10, 1876, orat such time 
as the notice should be a good notice for. It was admitted that the notice was 
insufficient to end the lease on April 10, 1876. April 8, 1876, B. refused to 
obey the notice to quit, and it was withdrawn, and an agreement was made 
between him and the plaintiff that B. should surrender a certain field, and the 
rent should be reduced £10 yearly. Under this modification, B. continued ten- 
ant until October 5, 1876. Plaintiff gave him due notice to quit April 10, 
1877. Before then, B. went into bankruptcy, and his trustee took possession, and 
surrendered it to plaintiff March 29, 1877. It turned out that the flock had 
deteriorated, and that the field surrendered would have supported a certain 
number of sheep. The judge left it to the jury to say whether the new ar- 
rangement between B. and the plaintiff made any material change in the 
capacity of B. to keep the sheep in good order, and to return them without de- 
terioration; and also the jury found that it did not. Held, that the negotiations 
between B. and plaintiff had not created a new tenancy. But (Brett, L. J., 
diss.) that the modification in the terms of the lease, by the surrender of the 
farm and the reduction of the rent, ought to have been made known to the 
sureties; and that it was for them, and not for a jury, to say whether that 
modification had materially affected their liability, by lessening the ability of 
B. to keep the flock intact, and that they were discharged from liability. — 
Holme v. Brunskill, 3 Q. B. D. 495. 


Taxes. —See LANDLORD AND TENANT. 
Testing CLause. —See Trust, 2. 
Tirie. — See SALE. 


TRADE-MARK. 


The plaintiff, M., published a work entitled ‘‘Hemy’s Royal Modern 
Tutor for the Piano-forte,’’ not copyrighted. It had a great circulation. The 
defendant, W., employed Hemy to prepare an edition of an old work, formerly 
in repute, called ‘‘ Jousse’s Royal Standard Piano-forte Tutor,’’ and it was 
issued under the title, ‘‘ Hemy’s New and Revised Edition of Jousse’s Royal 
Standard Piano-forte Tutor.’’ The word ‘‘ Hemy’s’’ was in much larger 
type, and more conspicuous on the cover and title-page than any of the other 
words. Held, that an injunction should be granted to restrain the use of the 
title-page and cover, and of any title-page and cover calculated to lead the 
public to believe they were purchasing plaintiff’s publication. — Metzler v. 
Wood, 8 Ch. D. 606. 
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Trust. 

1. A testator gave his residue to trustees to sell out and invest in parlia- 
mentary funds and real securities. It was, however, provided that the trustees 
for the time being might “sell out, transfer, or otherwise vary or alter, all or 
any of the said trust moneys, funds, and securities, and invest the same”’ in 
any other funds or securities whatever. The trustees put the property into £3 
per cent annuities; but their successors afterwards sold these out, and invested 
in Egyptian bonds and Russian railway bonds, transferable by delivery; and 
each trustee took one-half of them to keep. One of them absconded with the 
portion in his hands, and the bonds greatly sunk in value. Held, that the 
trustees were authorized by the will to change the investment as they did; but 
that the remaining one was responsible for the portion of the property made 
off with by the other. — Lewis v. Nobbs, 8 Ch. D. 591. 

2. A testator left his residue in trust for J. and others, his children, the 
provisions to vest in them at his death, and be paid six months there- 
after. Notwithstanding this period for payment, ‘‘ I provide and declare that 
it shall be lawful to, and in the power and option of, my trustees, if they see 
cause and deem it fit, to postpone as long as they shall think it expedient to 
do so the payment . . . as aforesaid in the case of all or any of my children, 

. and to apply the interest or annual produce of the same during the... . 
postponement to or for behoof of such children . . . or by deed under their 
hands to retain said provisions, or any of them, vested in their own persons, 
or to vest the same in the persons of other trustees (whom they are hereby 
authorized to appoint), with all. . . the powers. . . belonging to themselves, 

. - 80 that my children,. . . or any of them . . . may draw. . . only the 

. . annual proceeds of their respective provisions during their lives, or for 
such time as my trustees may fix, and that the capital may be settled on or for 
behoof of such children and their issue, on such conditions and under such 
restrictions and limitations and for such uses as my trustees in their discretion 
may deem most expedient, of which expediency, and the time and manner 
of exercising the powers and option hereby given, they shall be the sole 
and final judges.’ J. received the annual income on his share from the trus- 
tees from 1871 to 1876, and also a part of his capital. The respondents then 
got judgment against J., and proposed to arrest the balance of J.’s capital in 
the trustees’ hands, and apply it in payment of their debt. After the action 
was brought, but before judgment, the trustees executed a deed to themselves, 
to pay the interest to J. for life and the fee to his children, and resolving to 
hold the balance as an alimentary fund for J. and his family. Held, reversing 
the opinion of the Scotch court, that the trustees’ discretion was complete, 
both as to principal and income, and the creditors had no claim on either. 
Effect of testing clause considered extrajudicially.— Chambers v. Smith, 
3 App. Cas. 795. 

3. L. bequeathed the residue to R., J., and I., trustees, to pay the income 
to his wife for life, and then to invest £850, and to pay the income of £500 
thereof to his daughter, M., for life, and at her death for her children; and to 
pay the income of the other £350 to his daughter, B., for life, and at her death 
to stand possessed of the amount for her children. If M. died without issue, 
her share should go and be divided among L.’s other children, in like manner 
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as their original shares were given them. Testator died in 1854, his wife in 
1856, and M. in 1859, without issue. Thereupon B. became entitled to the 
income of one-third of M.'s £500, or £166 13s. 4d. in addition to her own, 
i.e., to the income of £516 13s. 4d. R. advanced B. £50, and paid her inter- 
est upon £350 from the death of the wife, and on £466 13s. 4d. from the death 
of M. He died in 1863, and his executors continued the payments until 1874, 
with the knowledge of those interested in R.’s estate. There was among L.’s 
property a mortgage for £1,200. Between his death and the death of R., £700 
of this was paid off in instalments. After the death of R., one of his execu- 
tors received the other £500 in instalments. The receipts for the £700 were 
sometimes signed by R. alone, sometimes by R. and the other executors. For 
the £500, the receipts were signed by one of R.’s executors, ‘‘ for the ex- 
ecutors of L.’? R.’s executor paid J. one-third of the £500, I. one-third, 
and kept one-third himself. In 1877, B. began an action against the execu- 
tors of R. to have the £516 13s. 4d. and the back interest restored out of R.’s 
estate. It was objected that L.’s other trustees should be joined. I. was in 
New Zealand, and J. had died. Held, by Fry, J., that the other executors 
were not necessary parties, and that B. could recover. On appeal, the point 
as to parties was waived. Held, that B. could recover. — Wilson v. Rhodes, 
8 Ch. D. 777. 
See AssIGNMENT, 1; WILL, 2. 


Utrra Vires. — See Company, 1. 
VENDOR AND PuRCHASER. — See ContrRAct, 3; SALE. 
Vor or Vorpasie. — See Fraup; Limitations, STATUTE OF, 1. 
Wartver. —See INNKEEPER. 
Warranty. — See InsurANCE, 3; SHIPPING AND ADMIRALTY. 


WaAsTE. 


Where the owner of a farm, on which he had previously opened and worked 
a quarry, leased it, in 1802, for five hundred years, at a peppercorn rent, to 
secure a mortgage loan, by a lease containing no power to open mines or 
quarries or to commit waste, and afterwards opened and worked another 
quarry; and then, in 1811, granted a lease of the mines and quarries for 
twenty-one years; and, in 1820, the mortgagee under the demise for five 
hundred years took possession ; and, in 1872, the reversioner on that term first 
learned that he had rights in the property, and, in 1873, brought suit to en- 
join the further working of the quarries, and for an account, held, that there 
was no right to open and work the quarries without the authority of the rever- 
sioner; but that the evidence showed that such authority had been given by 
acquiescence, and the quarries could be worked to the end of the five 
hundred years. — Elias v. Griffith, 8 Ch. D. 521. 

See INJUNCTION. 

WiLL. 

1. J., by his last will, said: ‘I give and bequeath unto my wife. . . all 
my household goods and furniture and implements of household, farming- 
stock, cattle, growing crops, and other my effects in and about the house and 
upon the farm and lands in my occupation; .. . and also all my ready 
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money and money out at interest, and. . . mortgages, bonds, bills, book debts, 
&c., and all other my personal estate, property, chattels, and effects whatsoever 
and wheresoever, to which I am now seised, possessed, or entitled to, or may 
hereafter acquire and can hereby dispose of, to hold the same unto my said 
wife,. . . her executors, administrators, and assigns, . . . absolutely, and I 
do hereby devise all real estate’’. . . held on mortgage to her; . . . ‘* but 
the money secured on such mortgages shall be considered as ’’ personal estate. 
“T also devise’’ to her ‘‘all . . . estates . . . vested in me upon any trust.” 
The testator left estates in fee. Held, that these did not pass by the will. — 
Jones v. Robinson, 3 C. P. D. 344. 

2. A gift of all a testator’s property to his wife, ‘‘ absolutely, with full 
power for her to dispose of the same as she may think fit for the benefit of 
my family, having full confidence that she will do so,’’ held, to be an abso- 
lute gift to the wife, free from any trust. — Lambe v. Eames (L. R. 6 Ch. 597) 
followed; Cormick v. Tucker (L. R. 17 Eq. 820) and Le Marchant v. Le Mar- 
chant (L. R. 18 Eq. 414) impugned. — Jn re Hutchinson, 8 Ch. D. 540. 

3. S. made a legacy to A. and one to B., and then said: ‘‘ Lastly, I give 
my sheep, and all the rest, residue, moneys, chattels, and all other my effects, 
to be equally divided among my brothers,’’ naming them. He appointed 
his brothers executors. He left real estate. Held, that it passed to his brothers 
under this chauuse. — Smyth v. Smyth, 8 Ch. D. 561. 

4. A testator gave several charitable legacies, including one of £1,000 to a 
hospital in N., and then said: ‘ I direct that my executors shall apply to any 
charitable . . . purpose they may agree upon, and at any time, the residue of 
the personal property, which by law may be applied to charitable purposes, re- 
maining after the payment of the legacies.” By a codicil, he gave another 
£1,000 to the hospital at N. The executors voted to give the residue under 
the above clause to that hospital. Held, that the directions to the executors 
in the gift were so vague as to render it invalid, and the residue went to the 
next of kin. — Jn re Jarman’s Estate. Leavers y. Clayton, 8 Ch. D. 584. 

5. H., by his will, devised, inter alia, his manor-house of D., and all his 
‘“‘ messuages, tenements, lands, and hereditaments situate at or within D., and 
then in the occupation of J.,’’ and all his lands situated at S. G., then or late 
in the occupation of S. He had three farms situated wholly or partly in the 
parish of D., two of them in the occupation of J. Of the first, the farm- 
house and fifteen closes were in D.; the remaining close was in I., separated 
by ahedge. Of the second, the farm-house and eight closes were in D.; the 
remaining three closes were in K., separated from D. bya road. The third was 
entirely in D. and in the occupation of G. He had two farms at S. G., one 
in the occupation of S., and the other in the occupation of J. The parish 
church of D. was within a few feet of the line between D. and K. There was 
evidence that the farms would be much injured by dividing them on the 
parish lines. Held, that the devise of lands situate at or within D., and in 
the occupation of J., included the entire farms so occupied, though partly in 
other parishes, and that the devise of ‘‘ all ’’ the lands in S. G. in the occupation 
of S. did not include a farm there in the occupation of J. — Homer v. Homer, 
8 Ch. D. 758. 

6. W. directed his debts to be paid out of his personal estate, and, if that 
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proved insufficient, the real was to be sold. All the rest and residue of his 
personal estate he bequeathed to his daughters. By a codicil, he made some 
alteration in the disposition of his real estate, and then said: ‘ As to all 
moneys that may be left after my decease, I give and bequeath the same 
unto my children, W., J., and M.,’’ to be invested in a mortgage, the income 
to be paid them for life, and, ‘‘ after their decease,’’ to testator’s grandchil- 
dren. Held, that this clause in the codicil applied only to cash actually 
in hand at the testator’s death, and, subject to that, the residuary clause in the 
will proper conveyed the residue. — Williams v. Williams, 8 Ch. D. 789. 

7. A testator devised to trustees three freehold houses in trust for his two 
daughters, either to live in or to let for their joint benefit; and, should either 
of them die without issue, one of the houses should be sold, and the proceeds 
divided equally between the other and testator’s surviving sons. But, in case 
either daughter should have a child, then such child should have its mother’s 
share of the rents and profits of the three houses after its mother’s decease. 
One daughter died without issue, and one house was sold, and the proceeds 
divided as directed in the will. Finally, the other daughter died, also without 
issue. Held, that the daughters were joint tenants in fee, subject to execu- 
tory gifts over in the event of issue. The event having never happened, the 
survivor was entitled to the whole in fee from the death of her sister. — Yarrow 
vy. Knightly, 8 Ch. D. 736. 

See Devise; Trust, 1, 2, 3. 


Worps. 
At or Within.”? —See Witt, 5. 
** Day.’’ — See, CHARTER-PARTY, 1. 
“* Gaming.’’ — See STATUTE. 
‘** Holding Shares.’’ — See Company, 3. 
‘* Moneys that may be left after my Decease.’”? — See W111, 6. 
** Person,’’ — See CORPORATION. 


XUM 


SELECTED DIGEST OF STATE REPORTS, 


SELECTED DIGEST OF STATE REPORTS. 


[For the present number of the Digest, selections have been made from the 
following volumes of State Reports: 54 Alabama; 13 Bush (Kentucky); 44 
Connecticut; 29 Grattan (Virginia); 9 Heiskell (Tennessee); 83 and 84 Illi- 
nois; 46 Iowa; 19 Kansas; 47 Maryland; 6 and 7 Nebraska; 29 New Jersey 
Equity; 69 New York; 6 Oregon; and 43 Wisconsin; also from 96 United 
States. ] 

ACCESSION. 


A railroad company nade a contract with a rolling-mill company for the 
making at the mill of new rails out of old rails supplied by the railroad, with 
the addition of new iron, to be supplied by the mill, which was required for 
the top of the rails. Held, that, if the railroad furnished the chief or prin- 
cipal part of the material of the new rails, the property in the material and in 
the new rails as finished remained in the railroad. — Arnott v. Kansas Pacific 
Ry. Co., 19 Kan. 95. 


ACCEssoRY. 


On an indictment charging the prisoner as a principal, he cannot be con- 
victed as an accessory after the fact. — Reynolds v. The People, 83 Ill. 479. 


Action. —See InteGat Contract, 2; Insurance (Lire); Municrpar 
CorpPoRATION, 1; WATERCOURSE. 


ADMINISTRATION. — See Executor. 


AGENT. 

An agent authorized to lend money on a note with any good security, lent 
money on a note secured by pledge of stock, on which another party claimed 
a prior lien. The principal, with notice of such claim, accepted the note and 
pledge, and brought a suit to have the benefit of the pledge, which was de- 
feated by reason of the prior lien. Held, that he did not ratify his agent’s 
act, and might recover against him for negligence in taking the security. 
— Bank of Owensboro’ v. Western Bank, 13 Bush, 526. 

See CorporaTIon, 3. 


ALTERATION OF INSTRUMENTS. 
The payee of a promissory note erased the word ‘‘ surety ’” after one of the 
signatures. Held, a material alteration, avoiding the note, as against the 


surety, in the hands of a bona fide holder for value. — Laub v. Paine, 46 Iowa, 
550. : 


See Bona Fipr Purcuaser, 1. 
VOL. 21 
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— See Doa. 
ASSIGNMENT. — See ConFiict or Laws, 2. 
ATTACHMENT. — See Conriict or Laws, 2, 3; Exemption, 1. 


Avutrerois Convict. 


A change of venue to B. county was ordered for the trial of a criminal 
information filed in A. county, after the defendants had been arraigned, and 
had pleaded not guilty. The record transmitted to B. county was imperfect, 
in not showing an arraignment or plea; and, for this cause, judgment was 
arrested, after verdict of guilty, and the defendants were remanded to A. 
county, where a new information was filed against them, to which they pleaded 
autrefois convict. Held, good. — State v. Parish, 43 Wis. 395. 


Banx. — See Nationat Bank; Uttra Virgs, 1. 


BANKRUPTCY. 
Action against a guardian by the surety on his official bond to recover back 

money paid in satisfaction of the guardian’s liability on the bond. P'sa,a 

discharge in bankruptcy. Held, good, the debt from the guardian to the 

surety not being a fiduciary debt. — Cromer v. Cromer, 29 Gratt. 280. 

See Britis, 1; Orricer, 1. 


BETTERMENTS. 


A guardian sold his ward’s land to a bona fide purchaser for value, who 
took possession of the land, and made permanent improvements. The sale 
was irregular; and the ward, on becoming sui juris, disaffirmed it, and brought 
ejectment against the purchaser. Held, that the purchaser should be allowed 
for his improvements, in equity. — Hatcher y. Briggs, 6 Oreg. 31. 


Brits AND Nores. 


1. A bill of exchange, overdue and protested, and on which the indorser was 
liable, was paid to the holder by the acceptor, who afterwards became bank- 
rupt, and his assignee recovered the amount of the holder, as a fraudulent 
preference. The holder then sued the indorser, who had had no notice of the 
payment. Held, that he was not liable. — Northern Bank y. Cooke, 13 Bush, 
340. 

2. When a promissory note stipulated for payment of a reasonable attorney’s 
fee, to be taxed as part of the costs, if an action should be brought on it, held, 
that the promisee, in an action on the note, could recover no greater fee than 
he actually paid his attorney. So, when the fee was fixed by the note at a 
definite sum. — White v. Lucas, 46 Iowa, 319. 

3. A promissory note, expressed to be ‘‘ negotiable and payable without 
defalcation or discount,’’ but containing no other words of negotiability, held, 
not negotiable. — Hosford vy. Stone, 6 Neb. 378. 

See ALTERATION; CONSIDERATION; INTEREST; PARTNERSHIP, 1, 2; VEN- 
por’s Ligy, 
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1. A negotiable city bond, one of a series numbered separately, was stolen, 
and was bought bona fide for value, after the number had been altered by the 
thief. Held, that the purchaser took a good title. — Elizabeth v. Force, 29 
N. J. Eq. 587. 

2, Action on a municipal bond and the interest coupons attached, by a holder 
who had bought it bona fide for value, before either the principal sum or the 
coupons sued on were due, but after other coupons were due and unpaid. 
Held, that equities between the original parties to the bond were not open in 
defence. — Cromwell v. Sac County, 96 U. 8. 51. 

See PayMENT; VENDOR’s Lien, 1. 


Bonn. — See Bona Five Purcuaser, 1, 2; Orricer, 1. 


Bottromry. 


A bottomry bond on a vessel and cargo was conditioned to be void in case 
of an ‘‘utter loss’’ of the vessel, provided that the bondholders should be 
entitled to such average as could be lawfully secured to them on all salvage 
recoverable in respect of the vessel, freight, or goods. The vessel was wrecked, 
and found incapable of repair, though still existing in specie. Part of the 
cargo was saved. The owners of the cargo abandoned to the insurers, who 
paid them for a total loss. Held, that the lenders on bottomry were entitled, 
as against the insurers, to the proceeds of the cargo saved, being less than the 
sum lent. — [Delaware] Ins. Co. v. Gossler, 96 U. 8. 645. 


BurpDEN or Proor. — See Evipence, 2,3; LoTrery. 
By-Law. — See Fine; InsuncrTIoN. 
Carrier. — See NEGLIGENCE, 1; Surp. 


CHARITY. 


1. Property was bequeathed in trust, to be disposed of “for any and all 
benevolent purposes that the trustee may see fit.’’ Held, that the bequest was 
not a good charitable gift, but void for indefiniteness. — Adye v. Smith, 44 
Conn. 60. 

2. A bequest to a church in trust, “ to promote the religious interests of 
said church, and to aid the missionary, educational, and benevolent enterprises 
to which said church is in the habit of contributing,” held, a good charitable 
gift. — De Camp v. Dobbins, 29 N. J. Eq. 36. 

3. Soof a bequest ‘‘ to help form a Young Men’s Christian Association in ” 
a town named. — Goodell v. Union Association, 29 N. J. Eq. 32. 

4. So of a bequest to be applied at the discretion of a trustee to alleviating 
the wants and sufferings of the deserving poor of a certain town. — 1b. 

5. Otherwise of a bequest to a Sunday school, to be applied to making 
Christmas presents to the scholars of said school. — Jb. 

See Corporation, 2; Tax, 2. 


CuatreL MortGcaGce. — See Morta@ace, 2. 
Circuit Court oF THE UNITED States. — See JuRISDICTION. 
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Common Carrier. — See CARRIER. 


CONFEDERATE Money. — See PAYMENT. 


CONFISCATION. 


Land which has been conveyed by an unrecorded deed is not afterwards 
subject to confiscation for the offence of the grantor. — Burbank v. Conrad, 96 
U. S. 291. See also Conrad v. Waples, ib. 279. 

See War, 2. 


ConFLict OF FEDERAL AND AvuTHORITY. — See OFFICER, 1. 


Conriict or Laws. 


1. A policy of insurance issued by a New York corporation, and dated in 
New York city, by its terms took effect only when countersigned by the 
agents of the company at Mobile. Held, that the contract of insurance was 
made in Alabama, and was to be interpreted by the law of that State. — Con- 
tinental Ins. Co. v. Webb, 54 Ala. 688. 

2. Attachment by trustee process in Connecticut of a debt due to a Penn- 
sylvania corporation, held good against a prior assignment by the corporation 
for the benefit of its creditors, under the laws of Pennsylvania, of which the 
Connecticut debtor had notice. — Paine v. Lester, 44 Conn. 196. 

3. Plaintiff and defendant were citizens of Maryland. Defendant sued 
plaintiff in Virginia, and attached property attachable by the law of Virginia, 
but exempt by that of Maryland. Held, that plaintiff might have an injune- 
tion to restrain defendant from proceeding with his suit. — Keyser v. Rice, 47 
Md. 203. 

4. A limited partnership was established in Cuba, and the special partner 
took the steps required by the law there in force to exempt himself from lia- 
bility for the debts of the firm. Held, that he was not liable in this country 
for such debts. — King v. Sarria, 69 N. Y. 24. 

See JuDGMENT, 3. 


CONSIDERATION. 


The consideration of a promissory note made to a corporation was a promise 
to deliver stock in the corporation. Afterwards, the capital stock was unlaw- 
fully increased. Held, that the consideration of the note failed. — Merrill v. 
Gamble, 46 Iowa, 615; Merrill v. Beaver, ib. 646. 


CoNsTITUTIONAL Law. 


1. A State statute forbidding the exportation from the State of game ‘ law- 
fully killed within the State,”’ held unconstitutional, as infringing the power 
of Congress to regulate commerce. — State v. Saunders, 19 Kan. 127. 

2. By act of Congress (Rev. Stat. § 5263 seqqg.), any telegraph company 
accepting the provisions of the act may set up its lines along any military or 
post roads. A company which had accepted the act set up its line along a 
post-road in a State, through a district in which another company claimed the 
exclusive right to maintain telegraphs, under a charter from the State. Held, 
that the act of Congress was constitutional, and the State law, so far as it 
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interfered with the operation of the act of Congress, unconstitutional. — Pen- 
sacola Telegraph Co. v. Western Union Telegraph Co., 96 U.S. 1. 

3. Whenever by the laws of a State or by State authority, a tax, assess- 
ment, servitude, or other burden is imposed upon property for the public use, 
whether it be for the whole State or of some more limited portion of the com- 
munity, and those laws provide for a mode of confirming or contesting the charge 
thus imposed, in the ordinary courts of justice, with such notice to the person, 
or such proceeding in regard to the property as is appropriate to the nature of 
the case, the judgment in such proceedings cannot be said to deprive the owner 
of his property without due process of law. — Davidson vy. New Orleans, 96 
U. S. 97, 104. 

4. The act of Congress (Rev. Stat. § 89), forbidding the transmission 
by mail of any circular concerning lotteries, held constitutional. — Ex parte 
Jackson, 96 U. S. 727. 

See Corporation, 4; Exemption, 5; Tax, 4; War, 2. 


CONSTITUTIONAL LAw, STATE. 

1. By the Constitution, the accused, ‘‘in all criminal prosecutions,” is 
entitled to be confronted with the witnesses against him. Held, that this 
provision extended to impeachments. — State v. Buckley, 54 Ala. 599. 

2. A private act, in amendment of the charter of an agricultural society, 
forbade any person to keep a stable for hire within three hundred yards of the 
company’s fair, without consent of the company. Held, unconstitutional. — 
Commonwealth v. Bacon, 13 Bush, 210. 

3. Land was devised for life, with contingent remainders over. The legis- 
lature passed a resolve authorizing the land to be sold, and the proceeds 
invested, subject to the same limitations. Held, constitutional. (One judge 
dissenting.) — Linsley v. Hubbard, 44 Conn. 109. 

4. The Constitution of Illinois forbids the enactment of special laws for 
regulating county affairs. A statute was passed, general in its terms, apply- 
ing to counties of over 100,000 inhabitants. There was only one such county 
in the State. Held, that the statute was unconstitutional. — Devine v. Cook 
County, 84 Til. 590. 

5. A statute providing that the owner of cattle killed or injured on a rail- 
road track may recover double their value of the railroad company, held uncon- 
stitutional. — Atchison & Nebraska R. R. Co. v. Baty, 6 Neb. 37. 

6. The Constitution requires that the subject of every private act shall be 
expressed in the title. An act limited in its operation to one city in the State 
was entitled ‘* An Act to preserve public peace and order on Sunday,’’ without 
mention of the particular city. Held, constitutional. (One judge dissenting.) 
— Neuendorff v. Duryea, 69 N. Y. 557. 

7. The Constitution of Wisconsin provides that the navigable streams of 
the State shall be common highways, and for ever free. A statute incorpo- 
rated a company for the purpose of improving such a stream, and authorized it 
to take toll on all lumber passing on the stream as improved. //e/d, consti- 
tutional. — Wisconsin River Improvement Co. v. Manson, 43 Wis. 255. 

See Exemption, 2, 3; Fine; Lipset, 1; Tax, 1. 
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ConTEMPT. 

1. To a petition for an attachment for contempt in disobeying a mandamus, 
the respondents answered that the mandamus was superseded by the service of 
a writ of error on the judgment awarding it. On demurrer to this answer, it 
was adjudged bad. Held, that a writ of error lay on such judgment. — Tyler 
v. Hamersley, 44 Conn. 393. Though on the merits the judgment was 
affirmed. Jb. See MANpAmus, 2. 

2. In another case between the same parties, it was held that a court of 
equity could not enjoin the execution of the order for an attachment to issue. 
— Tyler vy. Hamersley, 44 Conn. 419. 


ConrTRACT. 


A. wrote to B.: ‘ Please let C. and family have whatever they want for 
their support, and I will pay you for the same.’’ A physician, procured by B. 
at the request of C., furnished medicines and services to C.’s family. Held, 
that B. could not recover the physician’s bill of A. — Grant vy. Dabney, 19 
Kan. 388. 

See Accession; Corporation, 1; ILLEGAL Contract; Ivrersst, 1, 2; 
ParTNERSHIP, 1; Vires; War, 1. 


ConTRIBUTORY NEGLIGENCE. — See NEGLIGENCE, 1, 2. 
Conviction. — See Accessory; HomicipE; MAuicious ProsEcuTIon. 


CoRPORATION. 


1. A contract by a railroad corporation for the purchase of its own stock, 
held valid. — Chicago, Pekin, & S. W. R. R. Co. v. Marseilles, 84 Ill. 643. 

2. A devise was made upon charitable trusts to a corporation which already 
held as much property as its charter allowed. Held, that the devise was good, 
as against every one but the State. — De Camp v. Dobbins, 29 N. J. Eq. 36. 

3. The president of a railroad company was constituted, by a by-law, the 
‘* business and financial agent ’’ of the company. Held, that he had no power 
to mortgage a locomotive belonging to the company to secure a corporate debt. 
— Luse v. Isthmus Transit Ry. Co., 6 Oreg. 125. 

4. Two railroad companies were required to keep accounts open to the 
inspection of legislative committees, and to report their net profits regularly 
to the legislature, and were exempt from taxation, except on their net income 
over ten per cent. The two companies were afterwards consolidated into a new 
company, with all the powers, privileges, and immunities of each of the 
former. Held, that the new company was not exempt from taxation, and was 
subject to a general law reserving power to the legislature to alter or repeal 
all charters. — [Maine Central] R. R. Co. v. Maine, 96 U. S. 499. 

See ConsIDERATION; ReMOvAL oF Suits, 1, 2; Tax, 3; Utrra Vires. 


Coupon. — See Bona Five Purcnaser, 2. 


CovENANT. 
Defendants, having title by foreclosure of a mortgage, conveyed to plain- 
tiff, with covenant against incumbrances. A second mortgagee, who had not 
been made a party to the foreclosure suit, asserted his claim, and plaintiff 
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paid money to extinguish it. In an action on the covenant, held, that the 
measure of damages was not what plaintiff actually paid to extinguish the 
incumbrance, but only what he reasonably ought to have paid. — Guthrie v. 
Russell, 46 Iowa, 269. 

See FRAUDULENT CONVEYANCE, 2; LANDLORD AND TENANT. 


CriminaL Law. — See Accessory; AuUTREFOIS Convict; CONSTITUTIONAL 
Law 1, 4; ConstirutionaL Law (State), 1; Escape; Evipence, 5; 
Exemption, 3; Exrrapit1ion; Fatse Pretences; Homicipe; Inpict- 
ment; Lorrery; Money; Nuisance; Rape. 


CurTEsY. 


A man conveyed land in trust for the separate use of his intended wife, 
with power to her to appoint by deed or will, remainder in default of appoint- 
ment to her heirs. He afterwards married her, and she died after issue born. 
Held, that he was entitled to curtesy in the land. — Cushing vy. Blake, 29 N. J. 
Eq. 399. 

‘ DaMAGEs. 

1. Inastatutory action for negligently killing a man, brought for the benefit 
of his family, the statute providing that the jury may give such damages as 
they think fair and just, exemplary damages are recoverable. — Matthews v. 
Warner, 29 Gratt. 570. And evidence that the family of the deceased have 
received the proceeds of an insurance on his life is incompetent. — Balt. § O. 
R. R. Co. v. Wightman, ib. 431. 

2. In replevin, where the defendant justified under a distress for taxes 
made by him as collector, the jury found that the right of possession, at the 
time of action brought, was in him. Held, that he was entitled to recover, as 
damages, the amount of the tax and costs of collection. — Black v. Winterstein, 
6 Neb. 224. a 

3. Plaintiff ordered of defendants a particular kind of cabbage-seed. De- 
fendants sent him seed labelled with that name, but in fact not of that kind; 
and the seed, being sown, proved wholly unproductive. Held, that plaintiff 
was entitled to recover the value of a crop of the kind of cabbages he had 
ordered, without deduction of the expense of raising such crop. — Van Wyck 
v. Allen, 69 N. Y. 62. 

See Covenant; Deravutt; Insurance (Fire), 2; Interest, 1, 2; 
Parent; Way, 1. 

DepicaTion. — See Way, 2. 


Deep. — See ConFiscaTion; REGISTRY. 


DEFAULT. 

In an action on the case for negligence, causing injury to the plaintiff’s 
property, the defendants were defaulted. Held, that they might afterwards 
show, in reduction of damages, that they exercised due care. (Two judges dis- 
senting.) — Batchelder v. Bartholomew, 44 Conn. 495. 


DEVISE. 


1. A testator gave ‘‘ all my real estate (houses and landed property) ”’ to J. S., 
in trust, and gave ‘‘ all my estate (money, stock, &c.), rersonal and mixed,’’ 
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to J. S. absolutely. Held, that leasehold estates passed under the second 
clause, and not under the first. — Taylor v. Taylor, 47 Md. 295. 

2. Land was devised, after successive life-estates, to A. and B. as tenants 
in common, during the life of each, remainder to the heirs of the body of said 
A. and B. respectively; ‘‘ and in default of such issue living at the death of 
said A. and B. respectively,’’ remainders over. Held, that A. and B. took 
estates tail, not restricted by the subsequent clause. — Thomas v. Higgins, 47 
Md. 439. 

See CHarity; Corporation, 2; DOWER. 


Divorce. — See JUDGMENT, 1. 


Doe. 

Defendant’s dog trespassed on plaintiff’s close, and there killed a cow. 
Held, that plaintiff might recover the value of the cow in an action in the 
nature of trespass qu. cl., without averring or proving that defendant knew 
the dog to be vicious. (One judge dissenting.) — Chunot vy. Larson, 43 Wis. 
536. 

Dower. 

A devise was made to T. B. in fee; but if he should die leaving no issue 
male living at the time of his death, then over. He died without leaving 
such issue, and the devise over took effect. Held, that his wife was not dow- 
able. — Edwards v. Bibb, 54 Ala. 475. 

See MarriaGE. 


Dupticiry. — See INDICTMENT. 
Easement. — See WATERCOURSE; Way, 1. 
Eminent Domain. — See Way, 1. 
Equity. —See BetrerMENtTS; Conriict oF Laws, 3; Contempt, 2; Iy- 
JUNCTION; MortTGAGE, 2; PARTNERSHIP, 3; VENDOR’s LIEN. 
Error. — See Contempt, 1; MANDAMUs, 2. 


EscaPe. 

By statute, it is a criminal offence in ‘‘ any person lawfully imprisoned, 
upon any criminal charge, before conviction,”’ to break prison. To an infor- 
mation on this statute the prisoner pleaded in bar, that he had been retaken, 
tried on the charge on which he was imprisoned, and acquitted. Held, bad. 
— State v. Lewis, 19 Kan. 260. [See a curious poetical report of this case, Jb. 
266, note.] 


Estate Tart. —See Devise, 2. 


EvIDENCE. 


1. The printed report of a case shows that a certain map was in existence 
when that case was decided, and was filed among the papers therein. The 
original records of the case are lost. Held, that the report was competent 
evidence to show the existence of the map, and to account for its loss, in order 
to let in secondary evidence of its contents. — Taylor vy. Commonwealth, 29 
Gratt. 780. 
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2. In acivil action for wilfully and maliciously burning plaintiff’s property, 
held, that he must prove his case beyond a reasonable doubt. — Barton v. Thomp- 
son, 46 Iowa, 30. 

3. Action for libellous words charging a crime. Plea, that the charge was 
true. /Held, that the plea need not be proved beyond a reasonable doubt. — 
McBee v. Fulton, 47 Md. 403. 

4. Held, also, that neither the record of plaintiff’s acquittal of the crime 
charged nor evidence of his general good character was admissible in his 
favor. — Jb. 

5. In a criminal case, a letter from the prisoner to his wife, produced by a 
third person, was held admissible in evidence, and not a privileged communica- 
tion. — Geiger v. The State, 6 Neb. 545. 

6. Action for enticing away plaintiff’s daughter and servant, and placing 
and leaving her in a house of ill-fame. Held, that evidence of the daughter’s 
declarations made after leaving home, and before being left at the house, was 
admissible as part of the res geste ; otherwise as to her declarations made after 
that time. — Fe/t v. Amidon, 43 Wis. 467. 

See DEFAULT; INTEREST, 1; JUDGMENT, 1, 2; Lottery; MA.icious 
PRosECUTION; RAPE. 


Execution. — See ExEMPTION. 
ExecuToR AND ADMINISTRATOR. — See LimiTaTiIoNs, STATUTE OF, 1, 2; 
PAYMENT. 


Exemptary Damaces. — See DAMAGES, 1. 


EXEMPTION. 


1. Horses and carts of a debtor, engaged in the business of carting coal, 
held not exempt by statute from attachment, as ‘‘ implements of his trade.’’? — 
Enscoe v. Dunn, 44 Conn. 93. 

2. Where the Constitution provided that every head of a family should be 
entitled to hold a homestead, exempt from execution, for the benefit of himself 
and family, held, that a person so entitled to a homestead might waive it by 
executory contract. — Reed v. Union Bank, 29 Gratt. 719. 

3. The Constitution of Virginia exempts from levy on execution, ‘‘ issued 
on any demand for any debt contracted,’’ certain property of a househoider or 
head of a family. Held, that no exemption could be claimed against a fine 
imposed in a criminal prosecution. — Whiteacre v. Rector, 29 Gratt.714. And, 
semble, that no exemption can be claimed against the Commonwealth, even in 
a civil case. — Commonwealth v. Ford, ib. 683, 688. 

4. A judgment was recovered for a partnership debt, and execution levied 
on goods of the partnership. Held, that neither the partnership as such, nor 
the partners individually, could claim any exemption. — Wise v. Frey, 7 Neb. 
134. 


5. An increase by State legislation in the amount of property exempt from 
levy on execution, from $500 to $1,500, held unconstitutional, as agaiust cred- 
itors whose debts existed before the increase. — Edwards vy. Kearzey, 96 U. S. 
595. 

See Conriict or Laws, 3. 
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EXTRADITION. 

The prisoner, being indicted for embezzlement and also for forgery, fled to 
Canada. The former offence is not within the extradition treaty between 
Great Britain and the United States: the latter is; and the prisoner was de- 
manded of, and surrendered by, the Canadian government, to answer to the 
charge of forgery, and was tried on that charge, and acquitted. Held, that he 
should be discharged without trial on the indictment for embezzlement. — 
Commonwealth v. Hawes, 13 Bush, 697. 


FALSE PRETENCES. 

Indictment for obtaining money by false pretences that the prisoner owned 
unincumbered land. In fact, there was an incumbrance, duly recorded, on the 
land. Held, that the indictment was not sustainable; because the prosecutor 
might and should, by the use of ordinary care, have ascertained the truth. — 
Commonwealth v. Grady, 13 Bush, 285. 


Fine. 


The Constitution provides that all fines, collected for any breach of the 
penal laws, shall go to the school fund. Held, that penalties imposed by munici- 
pal ordinances were not fines, within the meaning of this provision. — Platte- 
ville v. Bell, 43 Wis. 488. 


Fire Insurance. — See InsuRANCE (FIRE). 


FIxture. 


Rolling-stock of a railroad was held to be personalty, and not realty, in 
Williamson v. New Jersey Southern R. R. Co., 29 N. J. Eq. 311. 
ForecLosure. — See MortGAGeE, 1. 
Foreign ATTACHMENT. — See ConFiict oF Laws, 2; JUDGMENT, 3. 
ForeIGN JUDGMENT. — See JUDGMENT, 3. 
Fraup. —See PRETENCES; MARRIAGE. 


FRAUDULENT CONVEYANCE. 


1, A man being insolvent, conveyed by deed all his property, except such as 
was incumbered beyond its value, to a woman with whom he had cohabited for 
many years, and by whom he had children. The deed was expressed to be 
made in consideration of marriage; and its limitations were to the grantee for 
life, with power to appoint, and, in default of appointment, to the children of 
the marriage; and the grantor afterwards married the grantee, who did not 
know that he was insolvent. Held, that the conveyance was good against the 
grantor’s creditors. — Herring v. Wickham, 29 Gratt. 628. 

2. The grantor in a deed of land covenanted that he was seised, when, in 
truth, he was not. Held, that there was a breach of the covenant immedi- 
ately, whereby the grantee became a creditor of the grantor, and entitled as 
such to impeach a conveyance by the latter of other land, as made to defraud 
him. — Post v. Stiger, 29 N. J. Eq. 554. 


FRAUDULENT PREFERENCE. — See BILis, 1. 
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Game. — See ConstTiTuTIONAL Law, 1. 
GARNISHMENT. — See Conriict or Laws, 2; JUDGMENT, 3. 
GuarpbiAn. — See BANKRUPTCY; BeTrERMENTS. 
HomeEsTEAD. — See ExemprTi0n, 2, 5. 


HomiciveE. 


Killing by wilfully striking, without intent to kill, is a statutory crime in 
Kentucky, for which a special punishment is provided. Held, that no convic- 
tion of this offence could be had on an indictment for murder at common 
law. — Conner v. Commonwealth, 13 Bush, 714. 


HusBAND AND WIFE. 


1. A husband gave personal property to his wife. Held, that the legal effect 
of the gift was, that he made himself trustee for her; and that, on his death, 
the trust ceased, and the legal title to the property vested in the wife, who 
could recover it at law from the husband’s administrator.— Thomas vy. Hark- 
ness, 13 Bush, 23. 

2. A statute giving to married women sole and entire control of their prop- 
erty, held to repeal, by implication, the saving clause in the statute of limita- 
tions, exempting married women from the operation of that statute. 
(Overruling former decisions; three judges dissenting.) — Castner v. Walrod, 
83 Ill. 171. And see Pope v. Hooper, 6 Neb. 178, third resolution. 

See Curtesy; Dower; Evipencre, 5; FRAUDULENT CONVEYANCE, 1; 
JUDGMENT, 1; MARRIAGE. 


ILLEGAL ContTRACT. 


1. A contract for the sale of wheat in store, to be delivered at a future time, 
which required the parties to advance ‘‘margins’’ as security, and provided 
that if either party should fail, on notice, to advance further margins, accord- 
ing to the market price, the other party might consider the contract filled, and 
demand the difference between the contract and the market price, without 
showing an ability or readiness to perform on his part, held illegal. — Lyon v. 
Culbertson, 83 Ill. 33; Rudolf v. Winters, 7 Neb. 126, s. p. 

2. An agreement was made to thresh grain with a machine not boxed and 
secured, as required by law, under penalty. Held, that the price agreed to be 
paid for such threshing was not recoverable. — Dillon v. Allen, 46 Iowa, 
299. 

3. Defendant, being indicted in the United States court for an offence 
against the internal revenue Jaws, plaintiff undertook that, if defendant would 
give evidence against others indicted for like offences, he should be permitted 
to plead guilty, and receive the least punishment allowed by law; in consider- 
ation of which, defendant was to pay money to plaintiff. In an action in a 
State court to recover the money, held, that the agreement was unlawful, and 
that plaintiff could not recover; even though the statute of the United States 
(Rev. Stat. § 3229) allows any civil or criminal case under the internal revenue 
laws to be compromised. — Wight v. Rindskopf, 43 Wis. 344. 

See War, 1. 
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IMPEACHMENT. — See ConstituTionaL Law (Srarte), 1. 
IncUMBRANCE. — See COVENANT. 


INDICTMENT. 

Information charging that the defendant, not being licensed, kept liquors 
with intent to sell, offered them for sale, and sold them, held not bad for 
duplicity, though each of the acts charged was in itself a separate statutory 
offence. — State v. Burns, 44 Conn. 149. 

See Lorrery. 

InporserR. — See 1. 
Inrant. — See PARENT. 


InrorRMATION. — See INDICTMENT. 


INJUNCTION. 

The defendants, a board of city water commissioners, threatened to cut off 
the water from plaintiff's house, occupied by his tenant, on account of the ten- 
ant’s default in not paying water-rates for another house, hired by him of another 
person. Held, that such action was unreasonable, even if warranted by the 
terms of defendants’ by-laws; and an injunction was granted. — Dayton v. 
Quigley, 29 N. J. Eq. 77. 

See Conriict or Laws, 3; ConTempt, 2. 


Insolvency. — See PARTNERSHIP, 3; PREROGATIVE. 


INSURANCE (FIRE). 


1. A policy forbade the making of gas within the building insured, “or 
contiguous thereto.’? Held, that a building fifty feet away from that insured 
was not contiguous, within the meaning of this clause. — Arkell v. Commerce 
Ins. Co., 69 N. Y. 191. 

2. By statute, where real property insured against fire is totally lost by fire, 
without criminal fault of the assured, the amount expressed in the policy shall 
be deemed the true value of the property, and the amount of the loss and the 
measure of damages. Held, that the statute applied to all insurance made 
after its passage, though the parties expressly agreed that the amount of the 
loss should be established according to the actual value of the property. — 

veilly v. Franklin Ins. Co., 43 Wis. 449. Or determined by arbitration. 
Thompson v. St. Louis Ins. Co., ib. 459. But see Farmers’ & Drovers’ Ins. Co. 
v. Curry, 13 Bush, 312. 
See Conriict or Laws, 1. 


InsuRANCE (LIFE). 
An insurance company insured plaintiff’s life, and afterwards reinsured | 
all its risks with defendants, who agreed to pay to the policy-holders all such 
sums as the original insurers might, by force of such policies, become liable to 
pay. Plaintiff tendered his premiums, when due, to the original insurers, who 
wrongfully refused to receive them. Held, that he could recover damages of 
defendants. — Fischer v. Hope Mut. Life Ins. Co., 69 N. Y. 161. 
See Conriict or Laws, 1; DamaGEs, 1. 
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InsuRANCE (Marine). — See Borromry. 


INTEREST. 


1. A promissory note was made payable on demand, with interest semi- 
annually, at eight per cent per annum (which was then a lawful rate), and 
secured by mortgage. The maker at the same time, by a separate paper, 
agreed to pay extra interest, if default should be made in payment of inter- 
est, and to submit to a foreclosure if such default should continue sixty days. 
By statute, notes payable on demand were considered overdue after the lapse 
of four months. Three years after, the legal rate of interest was reduced to 
seven per cent. Held, that the note continued to bear interest at eight per cent; 
the contemporary agreement being admissible in evidence to show that a per- 
manent loan was intended, and the statute not affecting the rights of original 
parties to a note, but only those of indorsers or guarantors. — Seymour v. Con- 
tinental Ins. Co., 44 Conn. 300. 

2. A promise to pay bore interest, by its terms, at twelve per cent; six per 
cent being the legal rate, in cases where there was no special agreement. 
Held, that interest at the former rate was recoverable as damages, after a 
breach of the promise. — Cecil v. Hicks, 29 Gratt. 1; Overton v. Bolton, 9 Heisk. 
762. 

See Natrona Bank, 1. 


INTERNAL ReEvENvE. — See IttEGAL Contract, 3. 


JUDGMENT. 

1. A husband obtained, on notice by publication, without personal service, a 
divorce from his wife, who was confined as a lunatic in an asylum in another 
State, to which he had removed her. Held, that the decree of divorce might 
be impeached by plea and proof, in a collateral proceeding in the State where 
it was rendered. — Newcomb v. Newcomb, 13 Bush, 544. 

2. The defendant in an action of ejectment claimed title under an execu- 
tion issued on the judgment of a justice of the peace in the same State. The 
officer’s return of process, in the suit in which that judgment was rendered, 
showed due service at the defendant’s usual place of residence. Held, that 
the plaintiff in the ejectment might contradict the return, by showing that the 
defendant in the former suit had no residence in the State, and so avoid the 
judgment in that suit. (One judge dissenting.) — Mastin v. Gray, 19 Kan. 
458. 

3. Judgment recovered against, and satisfied by, the defendant as garnishee 
of the plaintiff, in an action brought in another State by a third person against 
the plaintiff, is a good plea in bar; even though that action was begun after 
that in which the plea is made. — Cole v. Flitcraft, 47 Md. 312. 

See Derautt; Evipence, 4. 


JURISDICTION. 

A State statute required foreign insurance companies, as a condition of do- 
ing business in the State, to agree that service of process on their agent, in any 
proceeding in any court of the State having jurisdiction of the subject-matter, 
should be good service as if served personally on the company, within the State. 


821 
| 

i 

| 

| 

XUM 


$22 


SELECTED DIGEST OF STATE REPORTS. 


Held, that the United States Circuit Court, sitting in the State, had jurisdic. 
tion of a suit against a company not established in the State, if it had com- 
plied with the statute, and process had been served accordingly. — Ex parte 
Schollenberger, 96 U.S. 369. 


See JupGMENT, 1, 2; Natrona, Bank, 1; Recerver; REMOVAL oF 
Suits. 


LANDLORD AND TENANT. 

In an action by tenant against landlord on a lease, the plaintiff declared on a 
covenant by the defendant to keep the demised premises in good repair, and 
proved a covenant to keep them “ in as good repair as they now are.” Held, 
no variance; the legal effect being the same. — Stultz v. Locke, 47 Md. 
562. 

Law or Nations. — See ExtTrapirTIon. 
Lex Loci. — See Conriict or Laws, 1, 4. 


LIBEL. 


1. The Constitution of Kansas provides that, in all civil or criminal actions 
for libel, the truth may be given in evidence; and if it shall appear that the 
alleged libellous matter was published for justifiable ends, ‘‘ the accused party 
shall be acquitted.’’ Held, that the necessity of proving the publication to be 
for justifiable ends, as well as true, was confined to criminal cases; and that 
in a civil action for libel the truth alone was a full defence. — Castle v. Hous- 


ton, 19 Kan. 417. [Compare Perry v. Porter, 124 Mass., not yet published.] 

2. A printed report, by the defendant, of proceedings before a justice of 
the peace, resulting in the committal of the plaintiff for trial, held privileged, 
if found by the jury to have been a true report, and made without malice. So 


of comments on the same, if found to be fair comments. — McBee v. Fulton, 
47 Md. 403. 


See Evipence, 3, 4. 


Lien. — See Venpor’s Lien. 
Lire Insurance. — See Insurance (Lire). 


Limitations, STATUTE OF. 


1. By statute, the right of action which a person whose death is caused by 
the wrongful act or default of another would have had against the wrong-doer, 
in case death had not ensued, ‘ shall not abate or be extinguished by his death, 
but shall pass to his personal representative.”? In an action by an administra- 
tor to recover for a tortious act, causing the death of his intestate, held, that the 
Statute of Limitations began to run from the time of the act done, and not 
from the time the administrator was appointed. — Fowlkes v. Nashville § Deca- 
tur R. R. Co., 9 Heisk. 829. 

2. By the law of Kansas, an administrator cannot, by an acknowledgment 
or new promise, revive a claim against his intestate which is barred by the 
Statute of Limitations. — Hanson v. Towle, 19 Kan. 273. 

See Husspanp anp Wires, 2. 
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Lorrery. 

By general statute, lotteries are unlawful; by special statute, certain per- 
sons were authorized to raise money by lottery, for the benefit of certain schools; 
provided that the privilege should cease when $100,000 should be raised. On 
an indictment for unlawfully selling a ticket in this lottery, held, that the 
prosecution was not bound to aver or prove that the limit fixed had been ex- 
ceeded; but the burden was on the prisoner to show that it had not. — Com- - 
monwealth v. Bierman, 13 Bush, 346; Commonwealth v. Bull, ib. 656. 

See CoNSTITUTIONAL Law, 4. 


Maticiovus Prosecution. 

In an action for malicious prosecution, it appeared that the prosecution was 
before a justice of the peace, who convicted the plaintiff; but the conviction 
was reversed on appeal. Held, that there was at least prima facie evidence of 
probable cause for the prosecution. — Womack v. Circle, 29 Gratt. 19. 


MANDAMUS. 


1. A city took land for a street, and assessed the owner for benefits, and 
agreed to construct the street in a certain manner, not required by law. Held, 
that the city was not compellable by mandamus to construct the street as agreed, 
but that the land-owner’s remedy was by action, if it was not so constructed. — 
Parrott v. Bridgeport, 44 Conn. 180. 

2. By statute, a return to an alternative mandamus may be demurred to. 
Held, that a writ of error would lie on a judgment on such demurrer, award- 
ing a peremptory mandamus. — New Haven & Northampton Co. y. State, 44 Conn. 
376. But that such writ did not operate as a supersedeas of the peremptory 
mandamus. (One judge dissenting.) — Tyler v. Hamersley, ib. 393. 

3. A city was directed and required by statute to maintain a bridge. 
Held, that any citizen might apply for a mandamus to compel the city to do 
so. — Pumphrey v. Baltimore, 47 Md. 145. 


MARRIAGE. 

A marriage was procured by fraud of the woman. Held, that it was not 
void, but only voidable; and that only by the man, and not by his executors: 
and the man having died without avoiding the marriage, held, that the woman 
was dowable as his widow, whether or not he ever knew of the fraud. — Tomp- 
pert vy. Tomppert, 13 Bush, 326. 

Marriep Woman. — See HusBanp AND WIFE. 
MARSHALLING. — See PARTNERSHIP, 3. 
MEAsurRE oF DamaGes. — See DaMAGEs. 


Money. 
An act of Congress (Rev. Stat. § 3583) makes it penal in any private person 
to issue any note or ebligation for a less sum than one dollar, intended to cir- 
culate as money. Held, that a written promise to pay the bearer fifty cents 
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in goods, at the promisor’s store, was not within the act. — United States y, 
Van Auken, 96 U. S. 366. But see Barrett v. The State, 54 Ala. 579. 
See PAYMENT. 


MORTGAGE. 


1. A mortgage provided that, on default of payment of the debt secured, 
‘*the mortgage shall be subject to foreclosure, according to law, and an 
attorney fee of fifty dollars for foreclosure, with costs of suit and accruing 
costs, shall be taxed against the mortgagor.’? After default, and after a suit 
was begun to foreclose, but before decree, the mortgagor paid principal, in- 
terest, and costs, but no attorney fee. Held, that the suit must be dismissed. 
— Jennings v. McKay, 19 Kan. 120. 

2. A chattel mortgage to several persons was made of a stock in trade, and 
all such articles as might thereafter be added to it; and the mortgagor agreed 
that the mortgage should be extended or rénewed so as to cover all such after- 
acquired stock. Afterwards the mortgagor made another mortgage, on after- 
acquired goods, to one of the former mortgagees, to secure a separate debt. 
Held, that in equity the second mortgage inured to the benefit of all the first 
mortgagees. — Hunter v. Bosworth, 45 Wis. 583. 

See Corporation, 3; Trust. 


MunicrpaL CoRPORATION. 


1. A city, in raising the grade of a street, piled up earth so that it rolled 
over on to adjacent land and did damage. Held, that the city was liable. 


— Hendershott v. Ottumwa, 46 Iowa, 658. 

2. A provision in a city charter, that no action shall be maintained against 
the city, ‘‘ upon any claim or demand,”’ until it shall first have been presented 
to the common council for allowance, held not to include actions for personal 
torts. — Kelley v. Madison, 43 Wis. 638. 

See Fine; Insunction; Manpamus, 1, 3; Tax, 1, 4. 


Muorper. — See HomicipE. 


NATIONAL BAnkK. 


1. A State court has jurisdiction of an action against a national bank to 
recover the penalty imposed by the laws of the United States for taking 
usury. — Ordway vy. Central Nat. Bank, 47 Md. 217. 

2. A national bank had in its possession United States bonds belonging to 
a depositor. The cashier agreed with the depositor, for good consideration, to 
exchange them for registered bonds; but neglected to do so, and the bonds 
were afterwards stolen from the bank. Held, that the agreement was not 
ultra vires of the bank, that the cashier had power to make it, and that the 


bank was liable for the loss. — Yerkes vy. Nat. Bank of Port Jervis, 69 
N. Y. 382. 


See Vires, 1. 
NEGLIGENCE. 


1. A company owning a steam-tug contracted to tow a canal-boat, at the 
risk of the latter’s master and owner. While the canal-boat was being towed, 
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her master failed to display proper lights, by reason of which another tug of 
the same company ran into and sunk her, and her cargo was lost. In an 
action by the owners of the cargo against the company, held, that the latter 
were not masters of the canal-boat pro hac vice, nor common carriers of the 
canal-boat, nor chargeable with the negligence of her master; and, therefore, 
that the plaintiffs could not recover on any ground, being themselves guilty of 
contributory negligence. — Arctic F. Ins. Co. vy. Austin, 69 N. Y. 470. 

2. Action against a city to recover for damages caused by a defective high- 
way on which plaintiff was passing in a hired carriage driven by a friend. 
Held, that contributory negligence in the driver would defeat plaintiff's 
recovery. — Prideaux v. Mineral Point, 43 Wis. 513. 

See DamaceEs, 1; DerauLt; NaTIoNAL Bank, 2; Savineas BANK. 


InstRUMENTS. — See Bitts; Bona Purcuaser, 1, 2. 


NUISANCE. 
The habitual neglect of a railroad company to give proper signals when its 
trains were about to cross a highway, held indictable as a public nuisance. — 
Lexington § Nashville R. R. Co. v. Commonwealth, 13 Bush, 388. 


NuncupaTivE — See W111, 2. 


OFFICER. 

1. At the request of a petitioning creditor in bankruptcy, the United States 
marshal seized goods as the property of the bankrupt, and the creditor gave 
him a bond to indemnify him for doing so. The owner of the goods replevied 
them by writ issuing out of a State court, and recovered judgment by default 
for damages in the replevin against the marshal, which was satisfied. Held, 
that though the marshal might have defended the action on the ground of 
want of jurisdiction in the State court, yet he was not bound to do so, and 
might recover on the bond. — Baker v. Daily, 6 Neb. 464. 

2. A board of commissioners had and exercised the power to appoint an 
officer to hold during their pleasure. The board was abolished. Held, that 
the officer’s authority thereupon ceased. — State v. Board of Public Lands, 
7 Neb. 42. 

See JupGMENT, 2. 

Orprnance. — See Fine. 


PARENT. 

An infant sued by his mother, as prochein ami (his father being dead), to 
recover for personal injuries, claiming damages also for loss of time and 
expenses. Held, that these items of damage were recoverable, the mother, by 
bringing such action, having waived the right which she would otherwise have 
had to recover them in her own name. — Abeles v. Bransfield, 19 Kan. 16. 


PARTNERSHIP. 


1. A partnership was formed for carrying on mining operations on land 
owned or to be purchased by the firm. Held, that one partner had no power 
VOL. XIII. 22 
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to buy land for the use of the firm, nor to bind the firm by bills drawn for the 
purchase-money of such land. —Judge v. Braswell, 13 Bush, 67. 

2. A promissory note was signed by the maker with his own name, and also 
with the name of his firm. Held, that a jury might infer knowledge in the 
payee that the note was given for the maker’s private debt. — Sherwood vy, 
Snow, 46 Towa, 481. 

3. Two partners gave a joint and several warrant of attorney for a partner- 
ship debt, on which judgment was entered, which judgment was a lien on the 
debtors’ lands; and execution was issued, and partly satisfied, by levy on the 
land of the firm. The partnership, and the separate partners, being insol- 
vent, held, that the judgment creditor might levy for the balance due him on 
the land of one partner, and was not postponed to the separate creditors of 
the latter. — Howell v. Teel, 29 N. J. Eq. 490. 

See Conriict or Laws, 4; Exemprion, 4. 


PAYMENT. 

An executor in Alabama, during the war, having power to sell his testator’s 
land, did so, and received payment of the full value in Confederate money. 
Held, that parties interested in the estate could not set aside the sale, as 
against the bona fide purchaser, whatever might be their rights against the 
executor. — Blount v. Moore, 54 Ala. 360. 

See 1; Savines Bank. 


Action. — See Nationat Bank, 1. 
Penatty. — See ConstiruTionaL Law (Stare), 5. 


PREROGATIVE. 
The State of New Jersey has no prerogative right to be paid debts due it 
from an insolvent estate in preference to other creditors. — Freeholders of 
Middlesex County v. State Bank, 29 N. J. Eq. 268. 
See Exemption, 3. 
Presumption. — See Way, 2. 
Principat AND AGENT. — See AGENT. 
PrincipaAL AND Surety. — See Surety. 
Privitecep ComMUNICATION. — See Lise, 2. 
Procuern Ami.—See PARENT. 
Promissory Notrre.—See Bitts AnD Notes. 


RAILROAD. 

A railroad company, whose through line passed through the towns of A. 
and B., also owned a different and more circuitous line connecting A. and B. 
A passenger bought a ticket from a place on the through line beyond A. toa 
place beyond B. in the other direction. Held, that he was entitled to travel 
only on the through line, and not on the other line between A. and B. — Ben- 
nett v. New York Central R. R. Co., 69 N. Y. 594. 

See ConstituTIoNAL Law (Strate), 5; Corporation, 1, 3, 4; Frxturk; 
Nuisance; Removat or Suits, 1, 2; Tax, 3; Trust; Way, 1. 
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Rape. 
On the trial of an indictment for rape, the testimony of the prosecutrix 
may be corroborated by evidence of her statements made out of court; and 
such evidence need not be limited to the fact that such statements were made, 
but may extend to the particulars of them. — State v. Kinney, 44 Conn. 153. 


RaTIFICATION. — See AGENT. 


RECEIVER. 

Action in a. State court against a receiver appointed by a United States 
court. Held, that the action was maintainable, and that the receiver, if he 
objected to being sued, must seek relief from the court appointing him. — St. 
Joseph & Denver City R. R. Co. v. Smith, 19 Kan. 225. 


Reacistry. 


By statute, deeds are void and of no effect against subsequent incumbran- 
cers without notice, unless recorded within fifteen days after execution. Held, 
that a deed recorded after fifteen days was constructive notice to purchasers 
after the record, though not to purchasers mesne between the execution of the 
deed and the record. — Sanborn v. Adair, 29 N. J. Eq. 338. 

See ConFISCATION. 


RErNsuRANCE. — See InsuRANCE (LIFE). 


REMOVAL oF Suits FrRoM STATE TO Unitep Srates Courts. 


1. In an action in Virginia against a railroad company chartered by another 
State, to recover for negligence of the defendants in operating a road hired by 
them in Virginia, held, that the defendants could not remove the cause into 
the United States Circuit Court. — Balt. & O. R. R. Co. v. Wightman, 29 
Gratt. 431. 

2. In a suit to establish a line on a railroad owned by a domestic corpora- 
tion, certain residents of other States, claiming a lien on the road as trustees 
under a mortgage, were made defendants, but failed to appear, and a decree 
was made establishing the plaintiffs’ right against both the corporation and 
the trustees. Afterwards, the trustees appeared and obtained a rehearing. 
Held, that they could not remove the whole cause, nor so much of it as con- 
cerned them, into the United States Circuit Court. — Burch v. Davenport § St 
Paul R. R. Co., 46 Iowa, 449. 


Repeat. — See Huspanp WIFE, 2. 
Repievin. — See DamaGes, 2; Orricer, 1. 
Res Gest&.—See Evipencr, 6. 
Return. —See JuDGMENT, 2. 
Revocation. —See W111, 1. 

1n SHELLEY’s Case. — See Devise, 2. 
SaLe. — See Damaaes, 3. 
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Savines Bank. 


The by-laws of a savings bank provided that drafts may be made person- 
ally, or by written order of the depositor; ‘‘ the bank will use its best efforts to 
prevent fraud; but all payments made to persons producing the deposit-books 
shall be deemed good and valid payments to depositors respectively.” A 
depositor’s wife presented his book, with his signature forged thereto, and the 
bank paid her. Held, that the bank was bound by its own rules to use ex- 
traordinary care, and that a jury might well find that it had not done so, there 
being evidence that the forged signature differed from the depositor’s genuine 
signature in the bank’s signature book; and the book belonging to a man 
being presented by a woman, so that the bank ought to have known that it 
was not paying the depositor personally. — Allen v. Williamsburgh Savings 
Bank, 69 N. Y. 314. 

Screnter. — See Doe. 
Sepuction. — See 6. 
Separate Estate. — See Curresy. 


SERVICE. — See JUDGMENT, 1, 2. 


Sup. 

Plaintiff’s trunk was delivered for transportation on board a chartered 
vessel, which was victualled, manned, and sailed by defendants, the owners. 
The charterers’ clerk gave a receipt for the trunk, which had no mark on it 
q but plaintiff’s initials, and was not entered on the ship’s manifest. On arrival 
t of the vessel, plaintiff’s agent presented the receipt to the clerk of the con- 
i 


signees of the rest of the cargo, who promised to deliver the trunk to plaintiff: 
but it was delivered to the consignees, and plaintiff never got it. Held, that 
q defendants, the owners of the vessel, were not affected with notice that the 
i trunk belonged to plaintiff, and were not liable for delivering it to the con- 
* signees. — Robinson v. Chittenden, 69 N. Y. 525. 

See Borromry; NEGLIGENCE, 1. 


Sprrituous Liquors. — See INDICTMENT. 
Sratute. — See ConstirutionaL Law; ConstitutionaL Law (Strate). 
Statute or Limitations. — See Limitations, STATUTE OF. 
— See Manpamvs, 2. 
Surety. — See ALTERATION; BANKRUPTCY. 
Surviva.. — See Limitations, STATUTE oF, 1. 


Tax. 
1. Under the Constitution of Tennessee, assessments for street improve- 
ments, laid by municipal authority on land benefited, in proportion to its 
frontage on the street, are held invalid. — McBean v. Chandler, 9 Heisk. 349. 
2. Buildings of religious and literary societies, ‘‘ devoted solely to the 
appropriate objects of these institutions,’ are exempt by statute from taxa- 
tion. Held, that a parsonage belonging to a religious society, and a professor’s 
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house belonging to a college, were within the statute. (One judge dissenting.) 
— Griswold College v. State, 46 Iowa, 275. 

8. The charter of a railroad company, by one of its sections, empowered 
the company to buy rolling-stock and to fix tolls, and provided that its capital 
stock should be exempt from taxation. The charter of another railroad com- 
pany, afterwards granted, conferred all the rights and powers necessary for 
the construction and repair of a railroad between certain points; and provided 
that the company should, for this purpose, have and use all the powers and 
privileges conferred by the above section of the charter of the first company. 
Held, that the second company was not exempt from taxation. — Anne Arundel 
County Comm’rs v. Annapolis & Elk River R. R. Co., 47 Md. 592. 

4. Taxation by a city of its own bonds, held unconstitutional, as impairing 
the obligation of the contract. — Murray v. Charleston, 96 U. S. 482. 

See ConsTITUTIONAL Law, 3; CorporaTION, 4. 


TELEGRAPH. — See ConsTITUTIONAL Law, 2. 
ConstituTionaL Law (Strate), 7. 
Trespass. — See Dog. 


Trest. 


Second-mortgage bonds of a railroad company, held an improper invest- 
ment for a trustee. — Clark v. Anderson, 13 Bush, 111. 
See Cuarity; HusBanp WIFE, 1. 


Trustee Process. — See Conriict or Laws, 2; JupGMENT, 3. 


Vires. 

1. Action by a national bank to recover money lent. Held, no defence that 
the loan was of an amount greater than that allowed by law. —[Union] Gold 
Mining Co. v. [Rocky Mountain] Nat. Bank, 96 U. S. 640. 

2. A corporation authorized to lend money on bond and mortgage, for a 
term not exceeding one year, lent money on note and mortgage for two years. 
Held, a valid contract, enforceable by the corporation. — Germantown Farmers’ 
Mut. Ins. Co. v. Dhein, 43 Wis. 420. 

See CorporaTIon, 1; NaTionaL Bank, 2. 


Usury. —See Nationa Bank, 1. 
Variance. — See LANDLORD AND TENANT. 


Venvor’s Lien. 
1. A promissory note given for the purchase-money of land was secured by 
lien on the land. Held, that a bona fide purchaser of the note before maturity 
was entitled to the benefit of the lien, without regard to other equities between 
the maker and payee. — Duncan v. Louisville, 13 Bush, 378. 
2. By the law of Nebraska, the vendor of real estate has no lien on it for 
the unpaid purchase-money. — Edminster v. Higgins, 6 Neb. 265. 
Vor anp VOIDABLE. — See MARRIAGE. 


Warver. — See Exemption, 2; PARENT. 
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War. 

1. An agreement made during the war between a citizen of Tennessee and 
a Connecticut corporation, to forbear to sue for twelve months, held valid. 
— Mahler v. Phoenix Ins. Co., 9 Heisk. 399. 

2. The laws of the Confederate States government perished and became 
void ab initio, by the fall of that government; and their adoption and enforce- 
ment by the several States of that government gave them no force if they were 
repugnant to the Constitution of the United States; as, for instance, if they 
impaired the obligation of contracts. Thus, where to an action for goods sold 
the defendant pleaded that his debt to the plaintiff was confiscated under a 
law of the Confederate States, and paid to the authorities thereof, the plea was 
held bad. — Williams v. Bruffy, 96 U. S. 176. 


WATERCOURSE. 

Defendant conveyed to plaintiff land with a factory on it, and the right to 
use water drawn from springs on defendant’s land, and to enter on that land 
to repair water-pipes and dig other springs if necessary; and reserved to him- 
self the use of the water at certain places and times. Afterwards, he made 
excavations on his own land, which drained the water from the springs which 
supplied the factory. Held, that he was liable to plaintiff. — Johnstown Cheese 
Manuf. Co. v. Veghte, 69 N. Y. 16. 

See ConstiruTionaL Law (State), 7. 


Waterworks. — See INJUNCTION. 


Way. 


1. The owner of land abutting on a street, who owns the fee in the soil of the 
street, is entitled to compensation for the use of the street by a railroad. 
(Two judges dissenting.) — Kucheman v. Chicago, Clinton, § Dubuque Ry. 
Co., 46 Iowa, 366. 

2. An Indian, disabled by law to convey land, cannot dedicate a way to 
the public; and no presumption of dedication arises from the use of his land 
as a highway. — State y. O’ Laughlin, 19 Kan. 504. 

See Manpamus, 1, 3; Municrpat Corporation, 1; NEGLIGENCE, 2; 
Tax, 1. 

Wivow. — See Dower; MARRIAGE. 


Witt. 

1. A testator having two children, left all his property to his wife; after the 
date of the will, two other children were born to him. Held, that the will was 
revoked by implication of law. — Negus v. Negus, 46 Iowa, 487; Fallon v. 
Chidester, ib. 588. 

2. By statute, personal property to the value of $300 may be bequeathed by 
a verbal will, if witnessed by two competent witnesses. A man dying pos- 
sessed of personalty of more than $300 value, expressed his wish that his prop- 
erty should go to certain persons; and this expression was testified to by 
witnesses, who had not, however, been called on by the deceased to act as such. 
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Held, a good nuncupative will, to the extent of $300.— Mulligan v. Leonard, 
46 Iowa, 692. 
See DEVISE. 


Witness. —See ConstrruTionaL Law (State), 1; Witt, 2. 


Worps. - 
“ Any Claim or Demand.” — See Municrpat Corporation, 2. 
“ Contiguous.’’ — See InsuRANCE (Fire), 1. 
Implements of Trade.” — See Exemption, 1. 
“ Penal Laws.” —See Fine. 
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AcTION. 

1. Upon the insolvency of a corporation, the creditors may compel by suit 
the balance of any unpaid portion of the capital stock, without waiting for an 
assessment to be made. — Wilbur vy. Stockholders, &c., 18 N. B. R. (E. D. 
Pa.) 178. . . 

2. Where money is deposited for a special purpose, and in which the per- 
son having the deposit acquires a vested interest, the assignee cannot recover 
it. — Newcomb y. Launtz, 18 N. B. R. (Sup. Ct. Ill.) 276. 

3. A creditor of a bankrupt, whose claim is provable, but has not been 
proved in bankruptcy, may, under the U. S. Rev. Sts. § 5106, prosecute to 
final judgment an action against the bankrupt, if no motion is made for a 
stay of proceedings, and the assignee does not intervene. — Holland vy. Martin, 
123 Mass. 278. 

See Composition, 18, 20; Lease; WAIvER. 


ALIMony. 
A claim for alimony is not a provable debt in bankruptcy, whether accrued 
at the time of filing the petition or afterwards; and this court will not inter- 


pose to stay proceedings for the enforcement of its payment. — Jn re Lache- 
meyer, 18 N. B. R. (S. D. N. Y.) 270. 


AMENDMENT. — See JURISDICTION, 4. 


APPEAL. 


An appeal by an assignee in bankruptcy lies here from the final decree of 
the Circuit, affirming that of the District Court, rendered when sitting in 
equity, against him for the payment of money, if the amount in controversy 
be sufficient. — O” Reilly v. Edrington, 96 U. S. (6 Otto), 724. 

See Practice, 1. 

AssETs. 


1. A right of action in the bankrupt to sue for double the amount of the 
usurious interest paid passes to the assignee under the Bankrupt Law as a 
**claim’’ or ‘* debt.’ — Wright v. First Nat. Bank of Greensburg, 6 Rep. (U. 
8. C. Ct. Ind.) 229. 

2. Powers of revocation and powers of appointment, though they may be 
such as may be exercised by the bankrupt for his own benefit, do not pass to 
his assignee, either by virtue of the assignment or of the adjudication in bank- 
ruptcy. —Jones v. Clifton, 18 N. B. R. (C. Ct. Ky.) 125. 

See BANKRUPT; EvipEnce, 4. 
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ASSIGNEE. 


1. Within three months after a general assignment for the benefit of cred- 
itors, proceedings in bankruptcy were begun against the debtor. Pending 
these, he made a proposal for composition, which was accepted, providing that, 
upon payment thereof, the debtor’s property in the hands of the voluntary as- 
signee should be delivered to the debtor, and the assignee released and dis- 
charged from any claims against him on the part of said creditors arising out 
of such office. Before the composition notes were paid, an application was 
made that the assignee be removed, because he had filed no bond, and because 
he was, without such filing, selling and disposing of the property. Held, that 
the assignment is in no way affected by the composition proceedings; that the 
assignee is not relieved from filing his bond; and, if he should do so, and then 
transfer the property assigned to the debtor, he does it upon his own responsi- 
bility, if the composition is not carried out and effected. — In re Leipziger, 18 
N. B. R. (N. Y. C. P.) 264. 

2. The assignees in bankruptcy are the ‘legal representatives’’ of the 
bankrupt, within the meaning of the thirtieth section of the Banking Act. — 
Wright v. First Nat. Bank of Greensburg, 6 Rep. (U. 8. C. Ct. Ind.) 229. 

See Assets, 1; PLepGE; Sate, 3. 


ASSIGNMENT. — See Assets, 2. 


ATTACHMENT. 
Where, in a suit, property is attached, judgment obtained, and an order for 


the sale of the same thereon, but before sale the debtor files his petition in 
bankruptcy, there is no attachment process in existence upon which section 
5044 can operate, the lien relating back to the time of the attachment. — 
Hudson v. Adams, 18 N. B. R. (N. D. Ohio) 102. 

See JuDGMENT, 1; Lien, 5; Petirioninc Crepiror, 1. 


ATTORNEY. 


After rule absolute against an attorney, and before attachment for con- 
tempt, his voluntary bankruptcy, and the usual assignment of his effects, will 
not prevent the attachment from issuing. Nor will the pendency of bank- 
ruptcy proceedings protect him from arrest and imprisonment by virtue of the 
attachment; nor will a judge at chambers discharge him on habeas corpus, be- 
cause he testifies that he is utterly unable to pay the amount of the rule, or any 
part thereof. — Smith v. McLendon, 6 Rep. (Sup. Ct. Geo.) 139. 


BANKRUPT. 

1. Upon failure of a bankrupt to pay over moneys, collected either before 
or after the filing of his petition in bankruptcy, he may be compelled to pay 
over the same to his assignees upon petition therefor. — Jn re Ettinger, 18 N. 
B. R. (S. D. N. Y.), 222. 

2. A failure to pay after the order is contempt. — Jbid. 

3. The bankrupt, after petition filed, will not be allowed to pay out mon- 
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eys collected by him, even for the benefit of the estate, without the order of 
the court. — Ibid. 
See 1. 
Bankruptcy. — See ATTORNEY. 


Bonp. — See AssIGNEE, 1. 


CoMPOSITION. 


1. It is important in a composition proceeding that the debts should be 
stated with substantial accuracy, but it matters not to what time interest on 
the debts is computed, provided the interest on all the debts be computed to 
the same time. — Beebe v. Pyle, 18 N. B. R. (N. Y. Ct. App.) 162. 

2. An inadvertent mistake in the amount of a debt, as filed by a bankrupt 
in his statement under composition proceedings, would not avoid the composi- 
tion as to any creditor. — Jbid. , 

3. The provision of the Bankrupt Act for the correction of mistakes in a 
bankrupt’s statement means some material mistake, as the entire omission of 
some debt or of the name of some creditor. — Ibid. 

4. The creditor’s right to examine the bankrupt, by virtue of section 5086, 
is suspended, after the resolution of composition has been adopted and confirmed 
by the requisite number of creditors. — Jn re Tifft, 18 N. B. R. (E. D. N. Y.) 
177. 

5. Upon motion for final order for confirmation of a proposed composition, 
the report of the register must be taken to be a true and full report of all pro- 
ceedings before him for the purpose of the motion; and, if the parties are 
dissatisfied with his report, either because of alleged omission or mistake, 
they should move promptly to have it referred back for correction. The other 
party is entitled to have notice of such proposed correction before the motion 
for confirmation comes on for argument. — Jn re Spencer, 18 N. B. R. (S. D. 
N. Y.), 199. 

6. Where the offer of composition is but two per cent, and the largest cred- 
itor, without whose vote, if she had been present, it could not have been 
passed, is strongly opposed to it, and her address, by accident or design, was 
erroneously given in the schedule of creditors, so that she failed to get notice 
and be present, and the court are not satisfied with the right of one of the 
creditors to vote, it is not for the best interest of the creditors to release the 
debtor from ninety-eight per cent of the debt, though there has been a formal, 
but real, compliance with the requirements of the law as to the consenting 
majority of the creditors. — Ibid. 

7. If any party is aggrieved by the rulings of the register, on his applica- 
tion for time or opportunity to prove his right to vote, or to disprove another 
claimant’s right, it is competent for the court, in order to secure a fair and 
full vote, to reopen the meeting and adjourn it, and provide for the proper 
determination of all questions of the right to vote in some suitable way before 
a final vote is taken; and upon the coming in of the reports of the register, his 
rulings on those questions as disclosed by the record are subject to the review 
of the court, for the determination of the question whether the requisite ma- 
jority of those present has assented to the composition. — bid. 

8. Where, through accident or design, the notice of the first meeting in a 
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composition fails to reach the creditors, whose presence at the meeting might 
alter the result of the vote, and the court is satisfied that their failure to attend 
the meeting was owing to the failure of the notice alone, and that their votes 
would have changed the result, it is proper and right that, on their application, 
the meeting, if closed, should be reopened, and the vote of each person received 
and counted. Such relief, however, should be sought for promptly; and one 
who lies by till the second meeting has been called and convened cannot have 
the first meeting reassembled, unless the delay is excused for sufficient cause. 
— Ibid. 

9. Where the register, upon hearing, has passed upon which of two per- 
sons has the right to prove and vote upon a claim, the proper course for the 
party making claim thus disallowed is to apply to the register for an adjourn- 
ment of the meeting, till his right as a creditor can be tested and passed upon 
by the court, before the final vote is taken. He may have the question certified 
to the court upon the testimony before the register, or, if he desires to produce 
further evidence, he should ask leave to produce it, and, if necessary, ask for 
time. If, however, he submits to the decision, and without further objection 
allows the vote to be taken, he cannot ordinarily be allowed to reopen the 
question, whether the requisite majority of creditors present at the first meeting 
assented to the composition. — Ibid. 

10. Refusal of a register to proceed further with the examination of a 
debtor by a creditor in a matter of composition, without payment of his fees, 
or security, full opportunity having been given to make such payment or deposit 
security before the closing of the examination, affords no ground upon which 
a creditor can base an opposition to the recording of the composition resolu- 
tion. — In re Tifft, 18 N. B. R. (E. D. N. Y.) 227. 

11. So long as the inventory was produced before the register, and at all 
times accessible to the creditor, for the purpose of examining it, or the bank- 
rupt in respect to it, there can be no prejudice to the creditor by the refusal of 
permission to take a copy of it, and such ruling is no ground of objection to 
recording the resolution. — Ibid. 

12. At a composition meeting the debtor objected to a claim, as too large; 
but the same was allowed, and the creditor voted in favor of the resolution, 
and it was recorded. Upon a motion to compel the debtor to pay the composi- 
tion upon this claim, it was held that the debtors were not precluded from 
showing that the debt, as thus allowed and voted upon, was greater than was 
actually due. — In re Lissberger, 18 N. B. R. (S. D. N. Y.) 230. 

13. Fiduciary debts are discharged by composition proceedings. — In re 
Rodgers, 18 N. B. R. (§. D. N. Y.) 252. 

14. The terms of the composition provided that, upon the payment of the 
composition notes, the property heretofore belonging to the alleged bankrupt 
which was in the possession of an assignee, holding under a voluntary assign- 
ment for the benefit of creditors, executed before the filing of the petition in 
bankruptcy, should be restored to the debtor. Held, the composition creditors 
having been paid, no suit having been brought to set aside the voluntary con- 
veyance, and no adjudication made, that this court had no jurisdiction to 
compel the voluntary assignee to deliver the property to the debtor. — In re 
Waitzfelder, 18 N. B. R. (S. D. N. Y.) 260. 
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15. The Bankrupt Law has no jurisdiction, under its summary power, to 
enforce compositions to take cognizance of and determine questions of title 
between the debtor and parties not parties to the proceeding. — bid. 

16. A composition in bankruptcy does not become effective so as to dis- 
charge the petitioner from his debts until the composition notes are paid; and 
if a note given to the creditor, agreeing to the composition, is not paid when 
due, he can sue for the original debt, and is entitled to his pro rata proportion 
under an assignment for the benefit of creditors, if one has been made. — In re 
Leipziger, 18 N. B. R. (N. Y. C. P.) 264. 

17. At the meeting of creditors, called to take action upon a resolution of 
composition, the register has no authority to require any other person to testify 
except the debtor. — Jn re Dobbins, 18 N. B. R. (N. D. Ohio) 268. 

18. A creditor is not bound by a composition in bankruptcy where the 
debtor, in describing the obligation, omits to set out the name and address of 
the holder, these being known to him, and he may maintain an action upon 
his debt. — Woolsey v. Hogan, 6 Rep. (Sup. Ct. Mass.) 146. 

19. A composition in bankruptey, under the act of June 22, 1874, will not 
discharge a debt created by fraud. — Mudge v. Wilmot, 6 Rep. (Sup. Ct. Mass.) 
204. 

20. Where the amount of a composition in bankruptcy has not been paid 
or tendered to the creditor, and he has not waived such payment or tender, he 
may bring an action to recover any claim he may have. — Pierce v. Gilkey, 
6 Rep. (Sup. Ct. Mass.) 242. 

21. Where a resolution in bankruptcy provides that the instalments shall 
be secured in part by notes of the debtor, a creditor who has appeared and 
proved his debt, and voted upon the resolution, cannot sue upon the original 
debt in a State court, notwithstanding the debtor has made default in pay- 


ment of one of the instalments. — Deford v. Hewlett, 6 Rep. (Md. Ct. App.) 
491. 


See Practice, 4; Surety. 


ConsIDERATION. — See JUDGMENT, 2. 
Contempt. — See BANKRUPT. 


CoRPORATION. 


1. If a transferee of stock from an original subscriber accepts the same, he 
is liable to the assignee in bankruptcy of the corporation for any unpaid por- 
tion of the subscriber; but, if he does not accept, the transferee alone is liable. 
— Wilbur v. Stockholders, §c., 18 N. B. R. (E. D. Pa,) 178. 

2. Notes were given by subscribers to stock in a corporation substantially 
conformable, in terms, to the articles of association, but containing the addi- 
tional provision, that dividends should be credited upon the same until, by 
reason of credits, by assessments and dividends, the full amount of the notes 
should be paid when the same should be returned to the subscriber, and in lieu 
thereof a paid-up certificate of stock-be issued. Held, that the operation of 
the articles of association as to creditors was not, and could not be, altered by 
the insertion of the provisions in the notes. — Ibid. 


8. Upon the bankruptcy of a corporation, with assets insufficient to pay the 
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debts, the stockholders are liable to the assignee for any balance unpaid upon 
the amount of their subscriptions. — Jbid. 

4. The Glen Iron Company, the bankrupt, was a manufacturing company 
created by an act of the legislature, with a capital stock divided into shares of 
$50 each, to consist of one thousand shares, with power to increase the num- 
ber to three thousand. No form,or method of subscription was prescribed by 
the act, but it authorized the payment in real or personal estate, appropriate 
to the corporate business, at a bona fide cash valuation, to be agreed upon by a 
majority in interest of the subscribers and stockholders. This impliedly pro- 
hibited payment of the capital otherwise than in money or money’s worth. 
The articles of association provided that the capital should be $140,000, 
divided into twenty-eight hundred shares of $50 each, and that the subscribers 
should give their notes, without interest, for the amounts subscribed by them 
respectively, which notes should not be liable, at any time, to an assessment 
of more than fifty per cent of their face, nor to an assessment of more than 
twenty per cent within eighteen months after the organization of the company. 
Held, that the true, legal, and only rational meaning of the provision was 
that, with ultimate relation to the creditors, the capital was of the full residu- 
ary amount of $140,000; but such calls for payments on the stock as might 
from time to time be made by the corporate authorities, in the course of the 
active business of the company as a solvent concern, should not exceed one- 
half of that amount. There was nothing, therefore, in the articles of associa- 
tion to exempt or absolve stockholders from liability to creditors for so much 
of the whole capital of $140,000 as might be required for the payment of 
debts. — Ibid. 

5. Stockholders of a bankrupt corporation, who are creditors, cannot be 
allowed their claims to be set off as deductions from the respective amounts of 
unpaid capital. If they prove their debts under the bankruptcy, deductions 
equal to their estimated respective dividends may be made from the amounts 
of the assignee’s demands against them respectively as stockholders. — Ibid. 

6. If the husband subscribed the articles of association of a corporation, 
but died before giving any subscription note, and the widow gave the note. 
Quere, whether the liability is that of the deceased husband’s estate. — Ibid. 

7. If a sufficient corporate organization continues to subsist, an assessment 
by the corporate authorities upon the stockholders may be ordered by a court 
of equity, in any stage of the proceedings, for any purpose for which it may 
be thought convenient. It is only a proceeding in aid of the judicial recourse 
of the creditors. It may promote the enforcement, but is not essential to the 
existence of the obligation of the stockholders. — Ibid. 

8. Where a corporation subscribed for stock, and such subscription was 
beyond its corporate powers, it will not be held liable as a stockholder. — Ibid. 

See Action, 1; PLEADINGS, 1. 


Costs. — See ProvaBLe Dest. 


CrepiTor’s BILL. 


Where a partnership has been dissolved, and the individual partners 
adjudged bankrupts in different jurisdictions, without naming partnersh'p 
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| 
| 
q 
a 
XUM 


838 DIGEST OF CASES IN BANKRUPTCY. 


debts in their schedules, one creditor cannot attach the firm assets, so as to 
obtain a preference over other firm creditors. But his bill, though proceeding 
only for his own debt, may be treated as for the benefit of all the partnership 
creditors, and an account may be taken and such distribution made as may be 
proper. — Lindsay v. Corkery, 6 Rep. (Sup. Ct. Va.) 572. 


Dest CREATED BY Fraup. — Ste Composition, 19. 
Deposit. — See AcrTIoN, 2. 


DISCHARGE. 


1. If a defendant in an action of contract, who has been duly adjudged a 
bankrupt, after verdict against him and before judgment, makes application to 
have the case continued to await the determination of the Bankruptcy Court 
upon the question of his discharge, the Superior Court cannot enter judgment 
even as of a former day; and the fact that the defendant obtained delay of 
the judgment by a frivolous motion for a new trial is immaterial. — Page v. 
Cole, 123 Mass. 93. 

2. A discharge in bankruptcy will not operate to divest a lien acquired by 
virtue of an award of arbitrators, filed before commencement of the bank- 
ruptcy proceedings. — Tinstman v. Flenniken, 6 Rep. (Pa.) 408. 

8. Adjudication was made in November, 1873, and petition for discharge 
in August, 1875. Another for discharge was filed in November, 1876. Objec- 
tion, that court has no jurisdiction to grant a discharge while the prior petition 
is pending and undetermined. Held, that no discharge under the first peti- 
tion could have been granted because not seasonably filed, and that this objec- 
tion was frivolous. — Jn re White, 18 N. B. R. (S. D. N. Y.) 106. 

4. Wherever the objection to a discharge rests upon facts, there must be a 
specification, in order that the bankrupt may produce evidence, and that there 
may be a trial of the fact. — Ibid. 

5. Though the certificate of discharge is conclusive evidence in favor of the 
bankrupt of the fact and the regularity of such discharge, it is not conclusive 
evidence in favor of other parties who seek to use it. — Dewey v. Moyer, 18 
N. B. R. (N. Y. Ch. App.) 114. 

See Composition, 13, 19; JupGMENT, 2; LieN, 2; PARTNERSHIP; PLEAD- 
2; PREFERENCE, 3; PRrovaBLe Dest. 


District Court. — See JuRISDICTION, 2. 


Equity. —See Corporation, 7; SETTLEMENT, 1. 
Estate. —See BAnxKrupt. 


EstTorPet. 

The bankrupts made a voluntary assignment for the benefit of creditors on 
July 19. On September 6, the sheriff levied upon the property, under an exe- 
cution against the bankrupts. September 14, creditors filed a petition in 
bankruptcy against the debtors. September 22, the voluntary assignee brought 
an action of trespass against the sheriff, to recover damages sustained by reason 
of the levy. September 26, the debtors were adjudged bankrupts; and, soon 
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after, upon application, the Bankrupt Court permitted the sheriff to sell the 
property levied on, the proceeds to be paid to the assignee in bankruptcy, to 
be held subject to the lien of the execution, if any. The sheriff defended the 
suit, upon the ground that the assignment was fraudulent and void as to 
creditors, and obtained a verdict. Held, upon application of the sheriff for 
the funds, that he was entitled to them to the extent of his lien, and that the 
judgment in his favor is conclusive upon the assignees in bankruptcy, as an 
estoppel; that the voluntary assignee and the assignee in bankruptcy, as to the 
sheriff, are in privity. — Jn re Biesenthal, 18 N. B. R. (N. D. N. Y.) 120. 


EvIDENCE. 


1. Where the bankrupt and others joined together in a conspiracy to de- 
fraud his creditors, the acts and declarations of the bankrupt, in the absence 
of the others, or of any of them, made in the execution of the common purpose 
and in aid of its fulfilment, are competent evidence against any of the parties. 
— Dewey v. Moyer, 18 N. B. R. (N. Y. Ct. of App.) 114. 

2. On the question whether A. knew that B. had withdrawn from a partner- 
ship before A. made a contract with it, A.’s affidavit to the proof in bankruptcy 
against the other partners only of his claim under the contract is admissible, 
and to contradict A.’s testimony that he supposed B. to be a member of the 
partnership and relied upon him in making the contract. — Roberts v. Spencer, 
123 Mass. 397. 

3. When there is an undoubted partnership, oral evidence may be received 
to prove that lands are the property of the firm, that they carried on their 
' business and expended money upon them; and the oral evidence being clear 
and undisputed, and admitted to be true, the property in question is to be 
treated in bankruptcy as the property of the firm; if on no other ground, then 
clearly on that of part performance, and it must be applied accorditigly. — Jn re 
Farmer, 18 N. B. R. (Mass. Dist.) 207. 

4. Evidence of the proof of a note in bankruptcy against the estate of the 
maker is competent as tending to show that the holder treated the note as his 
own, and originally accepted it as payment. — Ely v. James, 123 Mass. 36. 

See Discuarce, 5. 

Execution. — See Lien, 1. 


EXEMPTION. 

1, The exemption of two hundred dollars of stock in trade, under subd. 
9, § 31, c. 134, Rev. Stats. of Wisconsin, applies to merchants as well as 
mechanics. — Jn re Bjornstad, 18 N. B. R. (W. D. Wis.) 282. 

2. In the absence of any fraudulent intent, partners may dissolve partner- 
ship, and one partner sell out his interest to the other, and the partner 
continuing the business and owning the goods be allowed to claim his exemp- 
tion, as though no partnership had ever existed, even though the firm was 
owing debts exceeding its assets at the time of dissolution. — Ibid. 


Fipuctary Dents. —See Composition, 13. 
Firm Assets.— See Crepitor’s 
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Fravp. 
The passive non-resistance of the debtor is not necessarily a fraud on the 
Bankrupt Law, although he may be insolvent in contemplation of that act. — 
Louchheim v. Henzey, 18 N. B. R. (Sup. Ct. Pa.) 178. 


FRAUDULENT CONVEYANCE. 


A bankrupt, when free from debt and not in contemplation of bankruptcy, 
conveyed to his wife, without the intervention of a trustee, certain real estate 
to her sole and separate use, free from his control. In the deeds, he expressly 
reserved to himself power to revoke the grant, in whole or in part, and to 
appoint to any such uses or persons as he might designate, either by deed or 
last will. Upon a bill in equity to set aside the conveyances, held, that the 
settlement was good as against the bankrupt’s assignee. — Jones v. Clifton, 18 
N. B. R. (C. Ct. Ky.) 125. 


FRAUDULENT PREFERENCE. — See SET-OFF. 


INJUNCTION. 


Except in cases arising under the Bankrupt Law, a court of the United 
States cannot enjoin a party from proceeding in a State court. — Dial v. 
Reynolds, 96 U. 8. (6 Otto) 340. 


InvoLuntaRY Petition. 

1. A petitioning creditor will not be allowed to withdraw therefrom, as 
against his co-petitioners, without sufficient cause. The fact that the petition 
was filed by collusion with the debtors, and was, in fact, their petition, is not 
such cause, nor that the proceedings were instituted by the debtors. — In re 
Vogel, 18 N. B. R. (S. D. N. Y.) 165. 

2. If he had been induced to join by deceit on the part of one of the 
debtors, he will not be allowed to withdraw, unless the deceit was as to some 
matter of substance, or intentionally false. — Ibid. 

See PetitioninG CREDITOR. 


JUDGMENT. 


1. Under the Bankrupt Act (U. S. St. 1867, § 21, U. S. Rev. Sts. § 5106), 
a plaintiff having a valid attachment upon the property of the defendant, who, 
pending the action, but not within four months after the attachment was made, 
has instituted proceedings in bankruptcy, is not entitled to a special judgment, 
to be enforced only against the attached property, until the question of the 
debtor’s discharge is determined, if there is no unreasonable delay on the part 
of the defendant in endeavoring to obtain his discharge. — Towne v. Rice, 122 
Mass. 67. 

2. Old debts from which a bankrupt has been discharged are sufficient con- 
sideration for new judgments confessed thereon. These judgments do not 
revive the bankrupt’s liability upon the old debts, but he becomes a debtor 
upon the new judgments, which are not affected by the discharge. — Dewey v. 
Moyer, 18 N. B. R. (N. Y. Ct. App.) 114. 

See Lien, 2. 
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JURISDICTION. 


1. Of a controversy involving the right to a fund in the hands of an assignee 
in bankruptcy, or in the court, the District Court has jurisdiction, without re- 
gard to the residence or citizenship of the claimants. — Jn re Sabin, 18 N. B. R. 
(E. D. Mich.) 151. 

2. In such, the court will detain the funds till the suit is determined. — 
Ibid. 

3. A suit brought by an assignee to recover a debt due the bankrupt is not 
‘‘a matter or proceeding in bankruptcy,’’ within the meaning of section 711, 
conferring exclusive jurisdiction upon the Federal courts. — Kidder v. Horrabin, 
18 N. B. R.(N. Y. Ct. App.) 146. 

4. The effect of the amendment of June 22, 1874, to section 1 of the act, 
is not to confer or take away jurisdiction of the State court, but simply to 
allow the Federal courts to decline to entertain actions at common law to 
which the assignee is a party, in which the debt demanded is less than the 
amount which determines the jurisdiction of these courts in other cases. — 
Ibid. 

5. The United States courts have exclusive jurisdiction of all matters and 
proceedings in bankruptcy. Trover by the assignees of a bankrupt, is, on its 
face, such a proceeding. When brought in a State court, a demurrer thereto 
for want of jurisdiction will be sustained. —.Dodd v. Hammock, 6 Rep. (Geo. 
Sup. Ct.) 11. 

6. When a partnership has been dissolved, and the partners thereafter have 
been individually declared bankrupts (in different jurisdictions), and in 
their schedules have made no mention of partnership debts, a firm cred- 
itor may proceed in a State court to subject the partnership effects to the 
payment of the partnership debts. — Lindsay v. Corkery, 6 Rep. (Sup. Ct. 
Va.) 572. 

7. When partners, as such, are declared bankrupts, their property, both 
partnership and individual, must be administered in the Bankrupt Court; and 
creditors, whether individual or partnership, must prosecute their claims in 
that court. — Jbid. 

See Composition, 14, 15, 21. 


LEASE. 


Where, by the terms of a lease, rent is payable at stated times during the 
term, and the lessee becomes bankrupt, the rent is, under the U. S. Rev. Sts. 
§ 5071, considered as accruing from day to day; and an action can only be 
maintained for that part of the rent which accrued after the bankruptcy. — 
Treadwell vy. Marden, 123 Mass. 390. 


LIEN. 

1. Prior to the filing of a petition in bankruptcy, certain creditors delivered 
an execution against the bankrupt to a sheriff, who failed to make any levy 
thereon. Before the return-day of the execution, the assignee took possession 
of the bankrupt’s property, and the claimants proved the claim as secured by a 
lien, by virtue of the delivery of the execution to the sheriff. Upon applica- 
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tion to have the execution satisfied out of funds in the assignee’s hands, held, 
that the creditors had a valid lien; that it did not cease to exist till the return- 
day of the execution, and was not lost by failure to levy. — Jn re Stockwell, 
18 N. B. R. (N. D. N. Y.) 144. 

2. A judgment lien, which the creditor fails to retain by keeping his execu- 
tion alive, is lost and barred by a discharge in bankruptcy obtained by the 
judgment debtor. — Withers v. Stinson, 6 Rep. (Sup. Ct. N. C.) 595. 

3. Where a lien creditor has proved his claim in bankruptcy, without men- 
tioning his lien, and has received a dividend, this does not operate to discharge 
the lien on the property in the hands of a purchaser. — Bassett v. Baird, 6 Rep. 
(Sup. Ct. Pa.) 345. 

4. The bankrupt subscribed with others to make up a fund for the Denison 
University, and gave his note for the amount. Some time afterwards, he sub- 
scribed to a fund to erect a building for the same university, paying a part in 
money. Subsequently, he obtained a loan from the university, giving a mort- 
gage upon some real estate, the consideration being the note given, the unpaid 
portion of the second subscription, and the balance the money borrowed of the 
university. In a proceeding by the assignee to settle and declare the amount 
and priority of liens, and for a sale of the bankrupt’s estate, and also praying 
that so much of the university’s claim as was made up of the voluntary gifts 
of the bankrupt be set aside, itewas held, that, if the claim of the university 
was founded upon the original subscriptions, it would be good; but that was 
settled, satisfied, and paid by the note, and this note was settled by the new 
note given on the loan. The second subscription was settled by the loan note. 
After such changes and settlements, every presumption is in favor of the trans- 
action, and the court will not go behind it. — Sturgis v. Colby, 18 N. B. R. 
(N. D. Ohio) 168. 

5. A., upon a writ, attached lands of his debtor, and, before judgment 
obtained thereon, B. obtained judgment upon a cognovit, and levied upon the 
lands. B. subsequently obtained judgment, and levied upon the lands. Before 
the sale, the debtor filed his petition in bankruptcy, and the sale was enjoined. 
Afterwards, the assignee sold the lands, but the proceeds were insufficient to 
pay both judgments. Held, that section 5044 did not operate to discharge and 
vacate A.’s lien, but that he was entitled to priority, and the assignee took 
nothing. — Hudson v. Adams, 18 N. B. R. (N. D. Ohio) 102. 

6. A judgment creditor, who has not taken out execution on his judgment, 
does not, by filing, within four months next preceding the commencement of 
proceedings in bankruptcy by the debtor, a bill in equity, under the St. of 
1875, ch. 235, to apply to the payment of his debt land conveyed by the 
debtor, with intent to defraud the plaintiff as his creditor, obtain a lien 
upon the land as against the assignee in bankruptcy. — Trow v. Lovett, 122 
Mass. 571. 

See ATTACHMENT, 1; PLEDGE. 


MortTGAGE. 


1. The bankrupt, more than two months before the filing of the petition in 
bankruptcy, executed and delivered to his brother a mortgage to secure a pre- 
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existing debt, but the same was not recorded till within two months. By the 
State laws, a mortgage is not ‘‘ good and effectual in law to hold such lands 
against any other person but the grantor and his heirs only.”” Held, upon an 
action to set aside the mortgage, that it was not fully made, as against the 
assignee, until it was recorded, and, as that was within two months of the 
filing of the petition, it was void. — Bostwick v. Foster, 18 N. B. R. (Vt. Dist.) 
123. 

2. The bankrupt, in 1872, sold certain bonds which had been placed in his 
hands by his sister to be taken care of; with the proceeds he took up a mort- 
gage note of his secured by real estate, and the balance he applied to his own 
use. For the six years after, he paid her money from time to time, which was 
charged against the interest received by him upon her bonds, and not other- 
wise applied by either. At the time of the sale, he owed his sister for a balance 
of interest which he previously received, and had other government bonds, 
which he had then or afterwards pledged for his own debts. Held, that she 
was entitled to stand and be treated as if she had held the mortgage from the 
time he took it up; that the payments should be applied to the accrued inter- 
est; and that the plaintiff be entitled to a lien equivalent to a mortgage lien 
upon the premises, against the assignee and bankrupt, for the amount due, after 


deducting the interest payments. — Dewey v. Kelton, 18 N. B. R. (Vt. Dist.) 
217. 


Notice. — See Composition, 8. 


PARTNERSHIP. 


The non-joinder of any partner leaves the creditors in full possession of 
their remedies against him, irrespective of the bankruptcy proceedings; and 
the omission of the names of partners in the petition may cause the court to 
refuse a discharge to the petitioners. — Citizens’ National Bank v. Cass, 18 N. 
B. R. (W. D. Pa. C. Ct.) 279. 

See EvipEence, 4; JukispicTion, 6, 7; PETITION. 


PayMEnT. —See MortGace, 2. 


PETITION. 

Where a voluntary petition in bankruptcy has been filed by certain mem- 
bers of a firm, omitting the others, and asking for an adjudication of the 
petitioning members as the whole firm, proceedings in invitum against the non- 
joining partners can be had only upon application of the petitioning debtors. 
A creditor cannot make such application. — Citizens’ National Bank vy. Cass, 
18 N. B. R. (W. D. Pa. C. Ct.) 279. 


PeTITIONING CREDITOR. 
A creditor who has obtained an attachment upon property after the filing 

of the petition, and the issue of the order to show cause, will not be allowed 

to intervene and contest the right of the petitioner to have an adjudication. — 

In re Vogel, 18 N. B. R. (S. D. N. Y.) 165. 

See InvotunTaRY Petition, 2. 
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PLEADINGS. 


1. Assumpsit by an assignee in bankruptcy of an insurance company 
against the holder of shares of stock, to enforce the collection of the balance 
due thereon, the same not having been paid pursuant to the order of the court 
sitting in bankruptcy. Held, 1. That the plea of non assumpsit admits the 
existence of the corporation, and that the State alone can raise the question 
whether the corporate stock had been properly increased. 2. That the trans- 
feree of stock, who caused the transfer to be made to himself on the books of 
the corporation, although he holds it as collateral security for a debt of the 
transferrer, is liable for such balance to such assignee. — Pullman v. Upton, 96 
U. S. (6 Otto) 328. 

2. In 1858, a debtor transferred his property to defraud his creditors. In 
1870, he obtained his discharge in bankruptcy, the property still remaining in 
the same hands. In an action by the creditors, subsequently brought to set 
aside that conveyance, the fact that the property vested in the assignee must 
be pleaded specially, if relied upon as a defence. Setting up the discharge 
alone is insufficient to raise that question. — Dewey v. Moyer, 18 N. B. R. 
CN. Y. Ct. App.) 114. 

See JurIsDICTION, 5; PARTNERSHIP. 


PLEDGE. 


Where a pledge has never been out of the pledgor’s actual possession, and 
has always been subject to his disposal, by way of collection, sale, substitution, 
or exchange, no pledge or privilege exists as to third persons. Though, in such 
a case, the pledgee by a real action, against the pledgor or his heirs, may, 
under the laws of Louisiana, recover possession of the thing, he cannot sustain 
a privilege thereon as against creditors, or a bank receiver, or an assignee in 
bankruptcy who represents them. — Casey v. Cavaroc, 96 U. S. (6 Otto) 467. 


Powers. — See Assets, 2. 


PRACTICE. 


1. On appeal from a justice’s court, a motion to stay the suit upon the 
ground of pending proceedings in bankruptcy comes too late after verdict: it 
should be made before trial. — Holden v. Sherwood, 18 N. B. R. (Sup. Ct. Ill.) 
111. 

2. The fact that proceedings in bankruptcy are pending must be pleaded or 
brought to the knowledge of the court in a proper manner, to entitle the bank- 
rupt to a stay of the suit till the question of his discharge is determined. — 
Ibid. 

3. But, before a justice of the peace, a motion, accompanied with the tran- 
script, and based thereon, would be the proper practice, it not being a court 
of record, and no pleadings required. — Ibid. 

4. Where a register makes a ruling upon the examination of debtor upon 
composition, it is the duty of the objecting party to bring the case before the 
court upon a certificate, and not wait till the examination is closed, and the 
case before the court upon motion to record the resolution. — Jn re Tifft, 18 
N. B. R. (E D. N. Y.) 227. 
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PREFERENCE. 


1. To set aside a conveyance of property by an insolvent person as a fraud- 
ulent preference, in violation of the Bankrupt Law, the assignee must prove 
that the grantee ‘‘knew”’ that the conveyance was made in fraud of the 
Bankrupt Law. — Lincoln v. Wilbur, 6 Rep. (Mass.) 461. 

2. The mere non-resistance of a debtor to judicial proceedings, in which a 
judgment was rendered against him when the debt was due, and there was no 
valid defence to it, is not the suffering or giving a preference under the 
Bankrupt Act; and the judgment is not avoided by the facts, that he does 
not file the petition in bankruptcy, and that his insolvency was known to the 
creditor. — Tenth National Bank of New York vy. Warren, 96 U. 8S. (6 Otto) 
539. 

3. The bankrupts were engaged in the lumber business, having different 
places of business in the States. They were also engaged in Canada in the 
same business, as members of other firms. The Canadian creditors threatened 
the last firms with legal proceedings to sequestrate the property there of those 
firms; and the bankrupts executed mortgages to those creditors to secure their 
old debts, and, in consideration of advances, to carry on the business. The 
property mortgaged was worth more than the debts secured and advances 
made, provided the business should be continued, but insufficient for the pay- 
ment of the debts, if closed out upon a forced or judicial sale. The execution 
of the mortgages was made at the recommendation of the principal creditors, 
at an informal meeting, and the debtors acted in good faith, with a belief that 
it was the interest of all, and to avoid bankruptcy. Held, that such transfers 
were not preferences under the circumstances, within the meaning of the act, 
so as to deprive the bankrupts of their discharge. — Jn re White, 18 N. B. R. 
(S. D. N. Y.) 106. 

See Morteace, 1. 

Presumption. — See Lien, 4. 


Proor. See WAIVER. 


Promissory Nore. 

In an action against an indorser on a promissory note, it appeared that the 
holder of the note proved a claim in bankruptcy against the maker, and 
accepted a composition entered into by him with his creditors under the 
Bankrupt Act; but did not prove the note in suit against the estate of the 
maker, nor was it included in the statement made by the maker to his cred- 
itors. Held, that the defendant was not discharged as indorser. — Pratt v. 
Chase, 122 Mass. 262. 

ProvaBLe Dest. 

A plaintiff’s liability for costs in an action pending at the time of his bank- 

ruptcy is not a provable debt, and judgment therefor may be rendered against 


him before the question of his discharge is determined. — Dows v. Griswold, 
122 Mass. 440. 


See ALimony. 
Sa.e. 
1. That the debtor caused goods to be brought within the reach of the exe- 
cutions, whereby they were sold, before any proceedings in bankruptcy were 
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commenced, will not invalidate the sale. — Louchheim v. Henzey, 18 N. B. R. 
(Sup. Ct. Pa.) 173. 

2. Twenty bonds, in all respects alike, except in number, were deposited by 
a railroad company with a bailee, to be delivered upon the completion of the 
road. The road having been completed, it sold six of them, without designat- 
ing which, and shortly after it was adjudicated bankrupt. Held, upon suit by 
the assignee to recover the same, that the purchaser acquired a good title to the 
bonds, though not designated. — Hamilton v. National Loan Bank, 18 N. B. R. 
(C. C. W. D. Mo.) 97. 

3. A sale by an assignee in bankruptcy, of property in dispute, made with- 
out an order of the Court of Bankruptcy, is a mere nullity, and conveys no 
title. — Shaw v. Lindsey, 6 Rep. (Sup. Ct. Ala.) 324. 


SET-oFF. 
The bankrupt had on deposit in the ‘defendant bank $4,500, and was 
indebted to the bank at the same time upon a note for $4,000. The day 
before its maturity, with full knowledge of the bankrupt’s insolvency, and 
before bankruptcy proceedings, it received a check for the amount of the note, 
and surrendered the note. Held, that the transaction was nothing more than 
an exercise of the right of set-off given by section 5073, and not a fraudulent 
preference, within the meaning of section 5128. — Robinson v. The Wisconsin 
Mar. & Fire Ins. Co. Bank, 18 N. B. R. (E. D. Wis.) 243. 
See Corporation, 5. 


SETTLEMENT. 


1. When a settlement is made by a husband free from debt, when it is 
induced by no fraudulent motive, when it makes no more than a reasonable 
provision for the wife, when it confers any benefit upon her, a court of equity 
will uphold it. Though the grant may not contain every provision which a 
chancellor would direct to be inserted in a settlement ordered by himself, 
though it contain reservations tending to impair the full benefit of the provi- 
sions made for the wife, yet, if the grant confer any substantial benefit to the 
woman, so long as she is in the actual enjoyment of that benefit, a court of 
equity should, and will, protect her. — Jones v. Clifton, 18 N. B. R. (C. Ct. Ky.) 
125. 

2. The omission to insert a power of revocation in a voluntary settlement 
will subject the settlement to more or less suspicion. — Jbid. 

3. But whether they do or do not contain such power, they cannot be 
assailed by creditors, unless they are fraudulent. They are not fraudulent as 
to creditors because they are revocable by the grantor, either by virtue of the 


express power reserved, or by virtue of a subsequent conveyance for value. — 
Ibid. 


See FRAUDULENT CONVEYANCE. 


A creditor of a bankrupt does not, by consenting to a resolution for a com- 
position under the Bankrupt Law, release a person liable as a surety for the 
same debt. — Guild v. Butler, 122 Mass. 498. 
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Trover. — See JurispictTion, 5. 
Trust. — See MortaGaceE, 2. 
VoLunTARY ASSIGNMENT. — See EsTOpPEL. 


WaAIveER. 
Proving a debt in bankruptcy is not a waiver, if a right to sue upon the 
debt after a discharge in bankruptcy has been refused. —Valpy v. Rea, 6 Rep. 
(Sup. Ct. Mass.) 145. 
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BOOK NOTICES. 


Addresses and Orations of Rufus Choate. Boston: Little, Brown, & Co. 

1878. Pp. 529. 

A very neat edition of some of Mr. Choate’s best-remembered productions, 
sixteen in number. To attempt to criticise them so soon after the appearance 
of Mr. Whipple’s widely read and admired monograph would be at once super- 
fluous and presumptuous. But the reader who has not listened to the re- 
nowned advocate can never comprehend how much is lost to him of the effect 
of the spoken words. There was a magic in the look of Mr. Choate, in the 
exquisite modulation of his voice, in the quivering fingers of his extended 
hand, that permeated all his speech, and gave it life. ‘This, of course, is true 
to some extent of all orators, but of none, perhaps, so much as of him. He 
had, not the art, but the native faculty of imparting to his words the feeling 
which inspired them. He ‘‘ wreaked himself upon expression; ’’ his meaning 
was not to be mistaken. No one ever heard of a misapprehension of his 
language. His whole person was electric: it commanded sympathy, and it did 
so even when his auditors half suspected that he had got up his emotion as 
a part of his case. Every one regarded him indulgently, for on his lips was 
always the law of kindness. Much was forgiven him, for he loved much. 
Mr. Whipple well says, ‘‘ There was something strange, something Oriental, 
in him, which suggested the Arabian Nights.’’ And one of the suggestions, 
he might have added, was that he constantly reminded one of the Slave of the 
Lamp, of the wonderful genius who could be owned and controlled for the time 
by the accidental possessor of some apparently insignificant object whose 
enchantment had enslaved him. In this case the enchanted trifle was a 
retainer, —the thaumaturgist valued it at almost nothing in itself, but the 
sentiment of duty which accompanied it enthralled him. Mr. Whipple’s 
remarks on the effect upon Mr. Webster of the pursuits of a country gentleman 
are very instructive. In their light it is impossible not to bewail the habits of 
confinement to which Choate doomed himself. They seem to have kept him 
always somewhat immature,— incomplete. He carried with him through life 
the ways of the conscientious collegian. When wearied with the toils of his 
regular lessons, he dissipated his softer hours with Sophocles and Cicero and 
other such ponderous companions. He gave himself no rest. As Gladstone 
intimates of Macaulay, he was too busy to think. One can but feel that such 
a man has no true appreciation of the value of time; that he might well have 
utilized for himself some reasonable part of what he devoted to others. In 
mercantile phrase, he was entitled to his commission. We remember the 
remark of Judge Curtis, that a year’s work can be done in ten months, but 
not in a year; and cannot help seeing some sense in thé idea of the Turkish 
ambassador at the London ball, who was surprised that people should trouble 
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themselves to dance when they could easily hire others to do it. If they 
danced all their time, the censure would be unanswerable. 

One consequence of this absorption was that Mr. Choate was intensely con- 
servative. He never got beyond his instructors. He cleaved always to the 
old Puritan notions. It was very characteristic of him to say, ‘‘ I would not 
take the Bible from the schools so long as a particle of Plymouth Rock was 
left, large enough to make a gun-flint of, or as long as its dust floated in the 
air.”’ 

Webster and he had one attribute in common, which may at first seem 
strange. They were, alike, welcome to the stenographer. Their words were 
not easily forgotten, being, as they were, always the most appropriate; and 
none of them ever fell to the ground unmarked by the reporter. Indeed, it 
was a kind of luxury to pick them from the notes, they dropped out so happily. 
In conclusion, we consider it no less than a duty to give our readers one or 
two illustrative anecdotes that we have not seen in print. 

When the late George Morey was appointed a Commissioner of the Treasury, 
he happened to meet Choate coming up the steps of the State House, and 
jocosely drew himself up and demanded some added token of respect,announcing 
at the same time his official position. ‘Rob me the exchequer,”? was the 
instant adjuration. 

A brother lawyer, calling on him with a retainer in a new case, was met at 
once by Mr. C. with the objection that he had absolutely no time at his 
disposal, that his every moment was taken up till the next Christmas. The 
visitor, however, who was a familiar friend, proceeded as if he had not heard, 
and, presenting a bank-note, said he had been instructed to hand him the 
accompanying five hundred dollars. ‘‘ Not a thing to do till next Fourth of 
July,”’ said Choate, with one of his inimitable looks, as he placed the bill in 
his waistcoat pocket. 

He said once, in the course of conversation, ‘‘ A clever man will blunder 
sometimes, and a blockhead will blunder’? (stopping a moment) ‘ ez vi 
termini.”? He should have been perpetually attended by one with a tele- 
phone, he so seldom opened his lips but to say something worth recording. 


Commentaries on the Law of Promissory Notes and Guaranties of Notes and 
Checks on Banks and Bankers. By JoserpH Srory, LL.D. Seventh Edi- 
tion. By Jonn L. THornpike, of the Boston Bar. Boston: Little, 
Brown, & Co. 1878. 


‘«In pursuance of the plan,’’ says Mr. Justice Story, in his preface to this 
work, ‘* which was announced in the preface to my work on Bills of Exchange, 
the present treatise on Promissory Notes is now presented to the public. In 
the preparation of it, I have been fully convinced of the great utility and im- 
portance, in a professional as well as practical view, of separating the doctrines 
respecting bills of exchange from those which belong to promissory notes.” 
The learned author then proceeds to give his reasons for so thinking; but, not- 
withstanding the weight of his authority, we believe the judgment of the 
profession is against him, and that this is one reason why the works of Chitty 
and Byles are used so much more than Judge Story’s. Story on Notes has, 
indeed, had a large sale, — the present being the seventh edition; but no edi- 
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tion of Story on Bills has been called for since 1860: indeed, for a work 
which treats of bills of exchange only, there is a comparatively small 
demand. 

If the present work is not one of Judge Story’s best, it is still a book of 
real value. It is the work of a great lawyer, and especially of a great com- 
mercial lawyer; written, too, when he had been administering the law of com- 
merce, of which that of negotiable paper forms so important a part, for over 
thirty years. This is one reason why Judge Story’s text-books are so useful. 
He brought to their composition, in addition to ability and learning, vast expe- 
rience. Most law-books are written by young men, or by men who are stu- 
dents rather than practitioners of law. Kent and Story are the two most 
eminent modern exceptions; and their books still hold places in the front 
rank as authorities on the subjects of which they treat. 

At the present time, we think there is a tendency to disparage Judge Story, 
and to question his eminence as a commentator. Not only, however, is it 
marvellous, when we consider how various were his occupations, and how 
much he wrote, that his books are so good, but they are positively of great 
value. Although by training a common lawyer, he wrote the standard work 
on equity jurisprudence for England as well as America; and his Commentaries 
on Bailments, on the Constitution, and on the Conflict of Laws, after all 
these long years, have found no rivals.. Thus it is to Mr. Justice Story that 
we owe the four standard works, in four widely different departments of 
jurisprudence. 

The work before us hardly ranks, we think, with those of Chitty and 
Byles, in professional estimation. Still, it is a book which we could not well 
spare, particularly on this side of the Atlantic; because it is written by an 
American lawyer, and thus gives more attention to American decisions than 
English books do, — a deficiency in them but ill supplied by the annotations 
of American editors, no matter how able. The references to the civil and 
continental law are interesting, as illustrating a harmless phase of the learned 
judge’s vanity; but are of little practical use in these days, when an acquaint- 
ance with the civil law is so much more extensive and general than it was 
thirty years ago. 

Mr. Thorndike’s work in this edition is very well done; and in neatness, 
conciseness, and precision of statement, his notes are equal to any annotations 
which we have examined for a long time. Over two thousand cases have 
been added; and their classification and arrangement will greatly aid law- 
yers in their investigations. One of the longest and best notes is that 
on Notes given for Pre-existing Debts, which is nine pages long, and is a 
most valuable collection and analysis of the cases on this subject. Another 
elaborate and interesting note is on Irregular Indorsements, in which the 
much-litigated question of the nature of the liability of one who, not 
being the payee or holder, puts his name on the back of a note, is 
treated. The Massachusetts doctrine, that such person is liable as a joint 
maker, and not entitled to an indorser’s notice of non-payment (now 
changed by statute as to notes on time), seems to have been followed much 
more generally than we had supposed. The English and New York courts 
hold differently, and treat such a person generally as an indorser; and their 
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doctrine seems to us more reasonable, and more likely to effectuate the inten- 
tion of the parties. It is a great pity that, on such a question, the law of the 
various States should be so conflicting; but we imagine there is no help 
for it. 


A Treatise on the Law of Suits by Attachment in the United States. By CHaRLes 
D. Drake, Chief Justice of the United States Court of Claims. Fifth 
Edition. Revised, Corrected, and Enlarged. With an Appendix. Boston: 
Little, Brown, & Co. 1878. 


THERE can be no doubt that the life of a sincere reformer is filled with 
cruel disappointments. The efforts of a good minister, who is honestly striv- 
ing to benefit his fellow-creatures, have always excited in us a lively sympa- 
thy; and there is no more melancholy page in history than that which records 
the life-long struggles of men, who have tried to improve the condition of 
their ignorant and poor fellow-men. ‘The fate of the prophet Moseilma, the 
unfortunate rival of Mahomet, who founded and preached a religion, based 
upon the single truth that the seat of the soul was in the stomach (and we 
think that a good deal might be said in favor of his views), and whose preach- 
ing and practice were both brought to an untimely end by the rude argumen- 
tum ad hominem of Mahomet, who decapitated him, has always seemed to us 
sad. Nature seems ever to blight the brightest and most promising flowers of 
our gardens; and failure seems to be the common lot and experience of man. 
We cannot but see how often the fruits of man’s labors fall far behind his well- 
founded expectations and hopes. Even the charitable world is beginning to 
understand that there are some people who cannot be helped. From the day 
of Cassandra to the present time, the listener has always been the same torpid 
being. It is an old story that wisdom speaketh in the market-place, and no 
one heedeth. 

These reflections of a somewhat melancholy nature have been produced 
by an examination of the work before us. We have already discussed 
Chief Justice Drake’s treatise, in two of our earlier numbers, to which we 
refer the reader (1 Am. Law Rev. 371, and 7 id. 546), and have therein 
freely accorded to it the praise which it indeed deserves. In our second notice 
of the work, however, we ventured to point out to the learned author one 
error in the text; we stated what alteration should be made; we called 
his attention to a decision which directly sustained our statement of the 
law; we even pointed out where an emendation should be inserted in 
his text, and then expressed a hope that, in the next edition of the work, 
we should find the mistake corrected. We, therefore, eagerly examined the 
present edition, to see if the author had acknowledged the justice of our 
criticism, and rectified his mistake. Alas! we might as well have advised 
the blustering north-east winds of New England to change their habits. 
We not only found no change in the text, and no reference to the case we 
cited (Martin v. Bayley, 1 Allen, 381), but the author has somehow managed 
to escape seeing the many recent decisions on the same subject, such as Jack- 
son v. Colcord, 114 Mass. 62; Porter v. Warren, 119 Mass. 535, and Flanagan 
v. Cutler, 121 Mass. 97, though he has cited one or two cases from the recent 
volumes of Massachusetts Reports. This is, indeed, sad. 
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There are other emendations and corrections which occur to us, in examin- 
ing this work, and which certainly would add to its value; but why point them 
out? 

A not discouraged critic would doubtless suggest that, in the Appendix, 
wherein the author attempts to state in brief the various statutory provisions 
of the different States relating to attachments, he has, in his abstract of the 
laws of Massachusetts, quietly ignored all the late acts of the legislature of 
that State upon the subject since the General Statutes were passed in 1860. 
Now, the fact is well understood that that body of legislators has been, ever 
since that time, constantly altering and improving the previous enactments 
upon this subject.. It may be that the author thinks the results of all these 
labors not worth mentioning; and it may be so. But, as Mr. Toots says, 
** it’s of no consequence.”’ 

We do not see how any improvement could be made in the mechanical part 
of the work. It is simply admirable; and the printing, binding, and paper 
are all exactly what they should be. The work has increased in size so much, 
by mere accretion, that the next edition must be published in two volumes, to 
be of convenient size for use. 


The Law of Married Women in Massachusetts. By CHARLES Avmy, Jr., and 
Horace W. Futter, of the Suffolk Bar. Boston: George B. Reed. 
1878. 

Tue subject of this little hand-book is a promising one for editorial labors. 
Recent statutes, year after year, have twisted and retwisted the legal status 
and relations of married women into shapes and conditions that appear to the 
common lawyer fantastic, and often startling. 

A succinct and accurate statement of the present law of married women 
in Massachusetts is therefore much to be desired, not only by the women 
themselves, but by all who deal with them or with the questions raised by 
their ever-increasing transactions. 

On this account we hailed this book with satisfaction. We are sorry to be 
obliged to point out several inaccuracies and omissions. For example, the 
dictum of Mr. Justice Dewey, in Albee v. Wyman, 10 Gray, 222, that separa- 
tion deeds are invalid, is cited with approval; but the case of For v. Davis, 
113 Mass. 255, a direct adjudication upholding a separation deed, is nowhere 
cited or referred to. 

Again, Weed Sewing Machine Co. v. Emerson, 115 Mass. 554, is cited to 
the proposition, that where land was conveyed to a wife, who at the same 
time gave a mortgage back to secure the purchase-money, ‘her seisin was 
sufficient to give her husband curtesy.”? We find nothing in this case about 
curtesy, and we doubt whether any case can be found to support the proposi- 
tion. Weed Sewing Machine Co. v. Emerson decides that the wife’s mortgage 
was wholly void, —a very different proposition. 

We are told that a wife is not a competent witness to her husband’s will, 
which is very true; but we have looked in vain for the equally important 
point, that she is not a competent witness to a will containing a devise to him 
(Sullivan vy. Sullivan, 106 Mass. 474), as well as for the late statute (St. 1878, 
ce. 122), which puts a will so witnessed in a like condition with wills witnessed 
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by a devisee under Gen. Sts. c. 92, § 10, — that is, the particular devise is 
avoided, but the will is otherwise valid. 

In the discussion of the effect of the insanity of a party to a libel for 
divorce, there is no reference to the late and important case of Garnett v. Gar- 
nett, 114 Mass. 379. 

We do not find it mentioned that the mother may appoint a testamentary 
guardian for her child, if the father be dead, without appointment. St. 1877, 
c. 128. Perhaps the most remarkable statement in the book is to be found 
in the paragraph which treats of a husband’s right of action for the loss of his 
wife’s society and services. ‘‘ The fact that the husband was, at the time of 
the wife’s injury, in the employment of the corporation by whose negligence 
she was injured, will not be permitted to defeat his claim.’’ The case cited 
to prove this proposition is Gannon v. Housatonic R. R. Co., 112 Mass. 234, 
which decides that a master is liable to his servant for injuries suffered by 
the servant’s wife, through the negligence of a fellow-servant; though he 
would not be liable for injuries so suffered by the servant himself, — a very 
different point from that stated in the text. 

We do not think that the editors, on mature deliberation, would desire to 
reprint the proposition on page 20; viz., ‘‘ Fraud vitiates all contracts, and 
the contract of marriage is no exception to this rule.’ Certainly they would 
not, without stating the obvious and numerous limitations and exceptions to 
the rule which they now state so broadly. 

Our duty to the English language seems to us to require a protest against 
‘‘ contractual powers ’’ and ‘‘ marital purity;’’ and with these observations 
we are content to say that any person having to examine into the legal rela- 
tions of married women in Massachusetts, will do well to consult this book. 


A Selection of American and English Cases on the Measure of Damages. Ar- 
ranged by Subjects. With Notes. By Henry Dwicut Sepewick. New 
York: Baker, Voorhis, & Co. 1878. 


Tus book is as good as could fairly be expected from the title. It may 
well be doubted whether the subject of damages can receive proper and ex- 
haustive treatment as a distinct topic, the recovery to be had so often being 
dependent upon the principles fixing the right and the remedy; and more 
especially whether any limited selection of cases can accurately present the 
rules governing damages in their varied application to the different departments 
of the law. : 

It is not claimed by the preface that the book contains the leading cases 
on the measure of damages, but only that it presents certain well-selected 
cases, chiefly from the English reports and those of New England and the 
Middle States, which, in the author’s view, best illustrate the application of 
recognized rules. In a compass of some eight hundred and fifty pages, such 
portions only ofthe facts and opinions in numerous cases as bear directly upon 
the subject are givén in full. The cases thus printed are mostly well chosen, 
often from the latest reports; and the notes added at intervals, though not ex- 
haustive, are creditable. A most valuable feature of the book, as indeed of 
all books of the kind, is the Table of Cases Cited, by the aid of which 
a concise and authoritative statement or interpretation of a large num- 
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ber of important cases reviewed in the opinions is placed at command, in 
convenient form. We agree, however, with the author, that the space devoted 
to different subjects is relatively disproportionate. Damages flowing from 
contracts, especially those affecting real estate and those of carriers, and dam- 
ages for conversion, are so fully illustrated by long cases as to effectually 
crowd out cases that we should be glad to find under the later heads of Patents, 
Interest, Replevin, and Injuries causing Death. The arrangement of subjects, 
too, lacks system, and we fail to see why ‘‘ Conversion ’’ and ‘* Trover ”’ should 
have been made distinct headings, or why ‘‘ Torts”’ should be a heading dis- 
tinct from either, as well as from ‘‘ Frauds”? and “ Slander.’’ 

The chief defect of the book, for practical purposes, is its failure to indi- 
cate the authority of the older cases printed at length. It would be well, for 
instance, if the reader were informed, under Blaney v. Hendricks, 2 Wm. Bl. 
761, which is the only case the author places under ‘“ Interest,’’ that Abbott, 
C. J., in Higgins v. Sargent, 2 B. & C. 348, declared it to have been long over- 
ruled, and that, as to nearly all the grounds of the opinion, it has everywhere 
been so regarded. The extract from the note to Sir William Blackstone’s 
report of the case would, doubtless, place the student on his guard; but a 
better illustration of interest as damages could readily be chosen from the text- 
books, or from the notes to Selleck v. French, 1 Am. Lead. Cas. 500. Some 
nineteen pages of the book are devoted to a reprint of Suydam v. Jenkins, 
3 Sandf. 641 (properly 614), which, though approved in perhaps all the other 
cases in the book where it is cited, yet conflicts with Wilson v. Mathews, 24 
Barb. 295, and numerous decisions in other States, as shown in Whitfield v. 
Whitfield, 40 Miss. 364. Neither Wilson v. Mathews, Whitfield v. Whitfield, nor 
any similar decision, is noted by the author in connection with Suydam v. 
Jenkins. The well-known case of Kemble v. Farren, 6 Bing. 141, doubted in 
Atkyns v. Kinnier, 4 Exch. 776, and so well criticised in Brewster v. Edgerly, 
13 N. H. 275, that it could not safely be cited alone, and the case of Vicars v. 
Wilcocks, 8 East, 1, disapproved in English cases discussed in Walker v. 
Cronin, 107 Mass. 555, and also in Lynch v. Knight, 9 H. L. Cas. 577, 660, 
are both printed at length in this book, without intimation that their authority 
is in any respect impaired. Dicta in many other cases in the book, if not the 
cases themselves, have repeatedly been denied. A more thorough annotation 
of the cases would add greatly to the value of the work as a text-book. 


The American Decisions: containing all the Cases of General Value and Au- 
thority decided in the Courts of the Several States, from the Earliest Issue 
of the State Reports to the Year 1869. Compiled and annotated by Joun 
Prorratt, LL.B., author of ‘‘ A Treatise on Jury Trial,’’ &c. Vol. V. 
San Francisco: A. L. Bancroft & Co. 1878. 

Tue successive volumes of this series appear promptly, and the promise of 
the publishers for the year 1878 has been fulfilled. The volume before us 
contains the decisions of various States between 1810 and 1813, with a few 
cases of earlier date. ‘To what we have said in our notices of its predecessors 
we have little to add. While such a selection of cases, however judiciously 
made, can be of little value where a complete library is readily accessible, it 
will be found useful in many parts of the country where no such library exists; 
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and much good law will, through its means, be placed at the command of the 
profession. The cases are better reported in this series, in many instances, 
than in the volumes from which they are taken, and the concise and accurate 
head-notes are refreshing contrasts to the prolix inaccuracy of the originals. 

Not the least difficult part of the editor’s work must be to decide what cases 
should be annotated. In the seventy-five volumes which will compose the 
series when completed, the same point must frequently be covered by several 
decisions, to either of which a note might properly be appended. If the lead- 
ing case is selected, and the extensions or limitations of the principle in sub- 
sequent decisions are discussed in the note, it is obvious that the earlier 
volumes of the series would be richer in notes than the later, as leading cases 
ex vi termini are most common among early decisions. But we presume that 
editors and publishers alike desire a certain uniformity in the successive vol- 
umes, and an equal distribution of annotations. Hence notes which might 
well be appended to early cases will be postponed to later volumes. By refer- 
ences in earlier to subsequent volumes, the inquirer might be led to the notes 
thus postponed. But no such references are practicable as the series is issued, 
and the work will not be fully available until it is complete, and a digest of 
the whole has been prepared. These reflections are the result of some efforts, 
which we made in examining the volume before us, to discover on what prin- 
ciple cases were selected for annotation. We noticed some which are printed 
without a note, but which seemed to deserve it quite as well as others to which 
extended notes are appended. Asonly ‘ cases of general value and authority ”’ 
are selected for publication, and as such cases must all, to a certain extent, be 
leading, a useful note might be appended to nearly every one. This is obvi- 
ously impracticable; and the selection must, therefore, be a matter of judg- 
ment, upon which no two lawyers would agree, and in which the editor of 
this series is quite as likely to be right as ourselves. As we have said before, 
it is the plan, not the execution, which is faulty. A collection of leading 
cases, each annotated, is in our judgment more useful than a selection like 
this series; but each has its place. If the profession demands both, we can- 
not complain of one because it is not the other. 


Reports of Cases decided in the Supreme Court of the State of Oregon, from 
December Term, 1876, to December Terra, 1877. C. B. BELLINGER, 
Reporter. Vol. VI. San Francisco: A. L. Bancroft & Co. 1878. 
Mr. BELLINGER does his work well. His statements of facts are concise, 

the arguments of counsel are preserved only in the more important cases, and 

the head-notes are good. In some cases, indeed, the arguments are reported 
more fully than is desirable, and in others the head-notes could be condensed ; 
but, as a whole, the reporting is good. The proof-reading, however, is care- 
less. In looking through the volume, we encountered frequent misprints. 
The very first paragraph of the head-note to the first case contains a striking 
example. It is there stated that ‘‘ an exception to such portions of a charge 
as are variant from disrequests made by a party, not pointing out the variance, 
cannot be sustained.” On searching the case to find out what a ‘‘ disrequest ’’ 
might be, we found the sentence we have quoted in the court’s opinion, ‘the 
requests ’’ being substituted there, however, for *‘ disrequests.”” This discovery 
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robbed the profession of a dissertation on the barbarisms of modern news- 
paper English, which must now wait for further provocation. The head-note 
to Paddock v. Hume, p. 82, is a curious bit of confusion, which a little care 
would have prevented. 

In Smith v. Lownsdale, p. 78, the judge at the trial wrote out his charge, 
and allowed the jury to take it with them to the jury-room. The court pro- 
nounced this bad practice, but not unlawful. Why it should be condemned 
we cannot understand. The theory of a jury trial is, that the jury decides 
the case according to the court’s instructions. In order to do this, they must 
remember the instructions; and the presumption of the law is, that the charge 
remains imprinted on each juror’s memory during all the deliberations which 
precede the verdict. In practice, every lawyer knows that the varying memory 
of twelve men acting on language imperfectly understood, if, indeed, it is not 
imperfectly heard, makes strange work with a charge, and that the jury is 
often divided as to what the court, in fact, said. All this difficulty is avoided 
where a written charge is handed to the jury; and in no other way can the 
practical application of the legal theory be secured. It is difficult to see why 
the law, which expects every juror to remember the charge, should condemn a 
practice which merely makes it certain that he does. 

In Putnam v. Douglas Co., p. 328, the court was divided on the question, 
arising under a statute and the Constitution, whether the owner of land, a 
part of whose estate has been taken for a highway, is entitled to recover the 
actual value in money of the property taken, or damages, to be ascertained by 
considering the value of the part taken and the injury to the residue caused 
by the taking, and offsetting against these the advantages to the rest of the 
property arising from the new highway. The majority of the court adopted 
the latter rule, holding that, if the advantages exceed the damages, the owner 
is entitled to no compensation for his property. 

In Hinman v. Warren, p. 408, a question of title arose between adverse 
claimants of certain land lying between high and low water marks. One 
party claimed under a patent from the United States; the other, under a deed 
from the State of Oregon. It was contended that the title under the patent 
was complete before Oregon became a State, and when the land belonged to 
the general government; but the court dispose of this claim very summarily. 
They say, first, that ‘ tide lands belong to the State of Oregon by virtue of its 
sovereignty,’’ and proceed: “ But it is contended that this sovereignty did not 
attach until the State was admitted to the Union. This is true; but it is also 
equally true that the United States government has no constitutional or statu- 
tory authority to so act towards a Territory, or to dispose of the lands within a 
Territory, as to make it impossible to admit such Territory upon an equal foot- 
ing with the other States of the Union.’”? Upon these two propositions the 
court rest a decision against the validity of the title derived from the United 
States. The decision invites attack; but we content ourselves with calling 
attention to it. Advocates of State rights may find it useful. 


A Treatise on Homestead and Exemption Laws. By Sxymour D. Taompson. 
Published by F. H. Thompson & Co., St. Louis. 1878. 


Tue homestead and exemption laws are peculiarly an American institution ; 
and, though comparatively recent in their origin, they have now been adopted, 
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with greater or less advantage to the debtor, in twenty-nine States of the 
Union, and have become an important feature in the jurisprudence of this 
country. The professed object of Mr. Thompson’s work is the compila- 
tion and reduction, to a systematic treatise, of the judicial decisions growing 
out of the interpretation of these statute laws. In addition to this, he 
enumerates the particular statute provisions which are construed. 

The author divides his subject of homestead into an exemption from execu- 
tion, and a restraint upon the right of alienation. He then treats of the debt- 
or’s chattel exemption, and, lastly, of the widow’s and orphan’s exemption 
and year’s support. 

This plan is well carried out; the index and the head and foot notes, as well 
as the printing and paper, being but fair exponents of the thorough neatness 
of the whole work. Being essentially a book of details, and a compilation of 
some two thousand decisions, the author has not thought it necessary to devote 
much space to original thought or construction. Nor, as a rule, does he draw 
any general conclusions or distinct theories of his own. Indeed, this omission 
should not, perhaps, be more than alluded to; for the governing principles, in 
many of the decisions, have their apparent origin in the meaning of the local 
statutes which they interpret. Moreover, as was pointed out in a recent case, 
the various statutes on which the decisions are given, though similar in their 
main principles, are no two of them exactly alike. ‘+ The result is a confused 
and almost inexplicable system, indicative of different intentions, theories, and 
designs on the part of the law-makers;’’ and ‘a pretty general agreement of 
the courts and the legal profession in sentiments of disgust ’’ (Barney v. Leeds, 
51 N. H. 261). As the first treatise of its kind, and as a hand-book for ready 
reference, the work will undoubtedly be useful to the profession, and cannot 
be too closely studied by those desiring to remodel the present confused and 
variously interpreted statutes on the subject, as well as by those eight sister 
States who have not as yet deemed it expedient to resort to any such legislation 
to create a right of homestead and exemption. 


Commentaries on the Law of Bailments, with Illustrations from the Civil and 
the Foreign Law. By Josern Story, LL.D. Ninth Edition. Revised, 
corrected, and enlarged. By James Scnovuter. Boston: Little, Brown, 
& Co. 1878. 

Tue fourth edition of Story on Bailments, published in 1846, which was 
the last to receive the personal supervision of the author, forms the basis of 
the present edition. Editors and commentators subsequent to Judge Story’s 
death have not hesitated to incorporate into the text of the author, and to 
mingle with his notes, their own observations and the results of later authori- 
ties. ° 

One object of this edition is to restore the text of the fourth edition, and to 
distinguish such notes as are the work of later editors from the original cita- 
tions. Of course, the result of such annotation, when we consider the pro- 
gressive nature of the law itself, and the multiplicity of decisions in England 
and America, is, to a certain extent, a patchwork; yet we think the reader 
will be struck with this fact, that the text is seldom contradicted by later 
decisions, and that the text of the notes consists very much in developing dis- 
tinctions mapped out or hinted at in the text. 
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The book, as used by the commentators, resembles the Koran, some verse 
of which, according to the Arabs, affords a peg upon which to hang any and 
every observation, and each sentence contains nine different meanings. This 
is hardly the time or place to criticise Judge Story’s books in general, or his 
part of this book in particular. As a writer of law-books, we think no Ameri- 
can author can justly be placed before him in rank. 

‘As early as 1775,’’ says Buckle (Hist. of Civilization, vol. i. p. 241), 
‘« Burke was struck by the partiality of the Americans for reading works on 
law. ‘I hear,’ says he, ‘they have sold nearly as many of Blackstone’s Com- 
mentaries in America as in England.’ Of this state of society, the great 
works of Kent and Story were, at a later period, the natural result.’ 

His performance in this book has again and again been discussed. 

At the time Judge Story wrote this book, he had as his guide Sir William 
Jones’s short and elegant essay, as it may be called, made up of Roman law 
and the learning of Judge Holt in Coggs v. Bernard. Blackstone, too, had 
treated Bailments at the length of two pages: but the book may be truly 
called a pioneer work; although, in reading it, we find much to censure in its 
verbose style, in its want of terseness and accuracy, in its scissored Latin and 
sloppy quotations from the civilians, it seems to have stood the test of time 
remarkably. There is after all, as yet, no other book to read upon the sub- 
ject. ‘ Eclipse is first, and the rest nowhere.”’ 

We believe that, in a work used as a manual, we should have the author 
pure and simple, — new wine should not be put into old bottles; interpolation 
should not be mingled with the text. The notes which should be skipped, or 
dipped into merely, by the student at his first reading, should be full and to 
the point for the use of the lawyer. 

So far as we have examined Mr. Schouler’s work, in this particular, he 
seems to have collected the cases which have been decided since Judge Ben- 
nett’s annotation of the former edition. We have taken some late cases at 
random, and find them generally referred to in the appropriate place, and the 
present editor’s statements, though generally short, are accurate and to the 
point. 


A Treatise on Attorneys and Counsellors at Law; comprising the Rules and 
Legal Principles applicable to the Vocation of the Lawyer, and those 
governing the Relation of Attorney and Client. By Epwarp P. Weeks, 
Counsellor at Law. San Francisco: Sumner Whitney & Co. 1878. 


A Goon book on the status, the rights, and the duties of lawyers cannot 
fail to be interesting, as well as useful, to the profession; and such a book, we 
think, is now before us. It is clearly written and logically arranged; the 
collection of authorities is large, and they are cited aptly. To combine in 
one book the law of England and of the several States, on subjects where so 
much depends on local statutes, rules, and practice, is no easy task; but here it 
is done, and seemingly well done. We do not call to mind any other book 
which even pretends to do it. Who may be an attorney or barrister; how far 
he has peculiar privileges or duties as such; to what his power extends; what 
rights and remedies exist between him and his client; what is his privilege as 
a witness; and many like subjects, — have given rise to many decisions, which 
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hitherto have had to be hunted with much labor through scattered books. 
This work is full and satisfactory on the topics of which it treats; and it 
treats, both historically and practically, almost all topics within its scope. 

There are a few gaps which the reader may hope to see filled hereafter. 
We do not find much information as to what things may be done by attorney, 
and what not, in criminal cases, —a subject on which Judge Bennett’s note 
to Sperry’s Case, 1 Lead. Crim. Cas. 433, contains much useful learning ; 
also, we should like to see some discussion of the interesting question, — scarcely 
touched on by the author, — how far a lawyer may be compelled against his will 
to act for a particular client. At common law, the courts certainly claimed the 
power over both attorneys and barristers, to make them act, whether they 
would or no, for him who would retain them, ‘‘ just as a servant is compellable 
to serve.’”? 21H. VI.4a. And in more recent times, ‘‘an antient decayed 
gentleman at the bar having brought false imprisonment against an attorney 
of the court, moved to have an attorney assigned him, for none would volun- 
tarily appear for him; and the court appointed one at his own nomination.” 
Trevanion’s Case, 12 Mod. 583. Not long after this, it was enacted in Mas- 
sachusetts that attorneys might be retained ‘‘ upon tender of the established 
fee, which they may not refuse.” Mass. St. 1714, c. 3, § 2. 

At the present day, it is usual for the courts to make attorneys serve against 
their wishes, only in criminal (in Massachusetts, only in capital) cases. The 
consideration of the questions whether there now exists, as there once did, a 
more extensive power, and under what circumstances it would be exercised, 
would make an interesting section in Mr. Weeks’s second edition. 


When that is published, it ought to have a somewhat fuller index, and 
more care bestowed in proof-reading. Even a trifling misprint of the names 
of parties to a case cited is a great inconvenience, as it may have the effect of 
putting the case quite out of its proper alphabetical place in the Table of 
Cases ; and then it might as well not be cited at all. 


Massachusetts Citations. A Table of Cases overruled, denied, doubted, criti- 
cised, approved, and cited by the Supreme Judicial Court. Also, a List of 
Legal Maxims and of Errors in Citation found in the Opinions of the 
Court. From Quincy to 122 Mass. By Greorce Frep. WittiaMs, of 
the Suffolk Bar. Boston: Little, Brown, & Co. 1878. 

Tus is an admirable book. Identical in plan with the ‘‘ Federal Cita- 
tions’? of Mr. Desty, which we commended in a recent number of this 
Review (12 Am. Law Rev. 798), it adds another to that series of most valu- 
able works which tend to simplify the law, and to fix for each decision its 
proper place in the chain of which it forms a part. We have tested it by con- 
stant use since its publication, and find it invaluable. It is only surprising 
that the need of such a book was not discovered and supplied long ago. An 
eminent lawyer of our acquaintance remarked the other day, that it was one of 
the best books he knew, and that he carried it round everywhere under his 
arm. It was suggested to him that he should send the publishers a note, 
expressing his opinion; to which he replied: ‘‘ No, I won’t. Idon’t want the 
rest of the bar to find out how useful a book it is.’’ We, who are the ser- 
vants of the whole profession, feel bound to acquaint them with the last dis- 
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coveries in the science of professional warfare, and so publish this opinion, 
lest some unhappy lawyer, opposed to our friend, should find that he was fight- 
ing a Whitworth gun with a Queen Anne musket. 


Cases Determined in the United States Circuit Courts for the Eighth Circuit. 
Reported by Jonn F. Ditxon, the Circuit Judge. Vol. 1V. Davenport, 
Iowa: Egbert, Fidlar, & Chambers. 1878. 


Tue third volume of Dillon’s Reports was published in the summer of 
1876. The present volume contains some cases heard and determined in 1873, 
1874, and 1875, but is mainly composed of decisions rendered in 1876 and 
1877. The value of the several series of Circuit Court Reports, as they contain 
only selected cases, depends somewhat on the skill and good sense of the 
reporter, but mainly on the strength and wisdom of the court. Where the 
judge is his own reporter, there is, of course, some risk that the profession 
will not have an impartial selection of cases, but that there will appear in the 
volume a tendency to choose for publication those in which the judge con- 
siders that he has done himself credit, — a principle of selection that, however 
meritorious, we could hardly afford to have universally adopted. 

We have always, however, read with much pleasure Judge Dillon’s succes- 
sive volumes; and the latest has proved of more than ordinary interest. The 
circuit is a large one, comprising Minnesota, Iowa, Missouri, Nebraska, Kan- 
sas, Arkansas, and Colorado. The jurisdiction of a circuit court is more ex- 
tensive than that of any other in the country. The questions heard and 
determined by it are, of course, of great importance; well selected reports of 
its decisions are of considerable value; and we are inclined to say that there 
are none better than Judge Dillon’s. 

As we read through this volume, we marked a number of cases for par- 
ticular mention, noticing, in passing, how large a proportion of the great con- 
troversies related to railroads and their management. 

To the case of Tscheider y. Biddle, p. 55, where the court enjgined a lessor 
from prosecuting a suit at law for use ‘and occupation, until he should appoint 
an impartial assessor, as provided in the lease he had given, to estimate the 
value of the premises leased, and to fix the rent for a renewal of the term, the 
reporter has appended an instructive note on the subject of the specific execu- 
tion of agreements to arbitrate controversies. 

United States v. Pacific Railroad, p. 66, decides that taxes assessed by the 
United States may be collected by action at law or suit in equity, and that 
the defendant cannot plead, as a set-off, independent claims against the 
United States. In this case, Mr. Justice Miller gives the opinion, — and we 
notice that throughout the volume the reporter calls him the Circuit Justice, 
and Judge Dillon the Circuit Judge. 

United States y. McKee, p. 128, one of the famous whiskey cases, decides 
that a conviction and sentence for conspiracy to defraud the United States out 
of taxes due on whiskey, the co-conspirators, in pursuance of the conspiracy, 
removing the whiskey, is a bar to a civil suit brought by the United States to 
recover double the amount of the taxes out of which the United States was 
defrauded by such removal. 
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To First National Bank vy. Caldwell, p. 314, is appended a note on the ques- 
tion of the priority of the lien of a general judgment creditor on the lands of 
the debtor, over the specific equitable title of another as mortgagee acquired 
by the delivery of title-deeds. 

In Thurston v. Union Pacific R. R. Co., p. 321, Dundy, J., decides that a 
railroad company which has made a contract to transport a man, and received 
payment therefor, may rescind the contract on tendering the money paid for 
such transportation, if the man is a gambler, and intends to ply his vocation 
on the train. 

Re Scrafford, p. 376, decides that creditors who have acquired liens by at- 
tachment within four months of the commencement of proceedings in bank- 
ruptcy are not to be reckoned in computing the proportion who must join in 
an involuntary petition. 

Lanz v. Randall, p. 425, decides that a State, by conferring on an unnat- 
uralized foreigner the right to vote or to hold office, cannot thereby make him 
a citizen of the United States. 

Minnesota Linseed Oil Co. v. Collier White Lead Co., p. 431, decides that 
a contract by telegraph is completed when an acceptance of the proposition is 
deposited for transmission in the telegraph office. 

Craigie v. McArthur, p. 474, decides that a contest regarding the distribu- 
tion of the estate of a deceased person is a controversy that can be removed 
from the Probate Court of a State to the United States courts. 

In the Appendix, p. 602, may be found United States v. Louisville & Port- 
land Canal Co., in which Mr. Justice Miller holds that a justice of the 
Supreme Court may hear and decide a motion for an injunction in a cause 
arising in a circuit to which he is not assigned, and while he is himself with- 
out that circuit. 


Digest of Nevada Reports, and Sawyer’s Circuit Court Reports. Comprising 
the Decisions of the Supreme Court of the State of Nevada, from Volume 

I. to Volume XII., inclusive; and the Decisions of the Circuit and Dis- 

trict Courts of the United States for the Ninth Circuit, from Volume I. 

to Volume IV., inclusive. With a Table of Cases cited, criticised, com- 

mented upon, affirmed, and overruled. By Hon. Tuomas P. Haw rey, 

Chief Justice of the State of Nevada. San Francisco: A. L. Bancroft 

& Co. 1878. 

Tuis is a small digest in one volume of some four hundred pages, exclusive 
of index and tables. As appears from its title-page, it covers twelve volumes 
of the State Reports of Nevada, and four volumes of Sawyer’s Reports, and 
forms the only available index to those volumes. 

It is open to the criticism that we frequently have occasion to make, of 
being merely an index, and not properly a digest; that is to say, we find | 
statements of general principles, or, more properly, general statements of prin- 
ciples, —such as this: ‘‘ The law indulges a tenant with the right of removing 
fixtures during his term, not out of any regard to his intention, but by way of 
exception to a rule which would otherwise work hardship or retard improve- 
ment.’’ And we find in a very small proportion of cases any statement of the 
facts litigated, with the conclusion of law thereon under a “ held.’’ We do 
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not need to repeat the many reasons why the latter is the only satisfactory 
mode of digesting. 

To the practising lawyer in Nevada, or in the Ninth Circuit, this book will 
undoubtedly be of considerable service. 


The Method of Law: An Essay on the Statement and Arrangement of the 
Legal Standard of Conduct. By James H. Monanan, Q. C. London: 
Macmillan & Co. 1878. 


Tus little book of a couple of hundred pages contains a very entertaining 
essay, the method of which we cannot better explain than by an illustration, 
taken from pp. 16 et seq. 


“ And this habit of thinking about an annuity as if it was an ‘actual being’ has 
led to some amazing practical results. : 

“ Suppose a testator to make a will in these words: ‘I give my sister Jane 
(who has never been married) an annuity of £50 a year, payable solely out of my 
personal property. I give her this annuity expressly on the condition that she shall 
never marry. If she marries, she shall thenceforth forfeit this annuity. I give all 
the residue of my personal property to A. B., and I appoint him my executor.’ 

“ Suppose a second testator (to simplify matters, let him be brother to the first 
and to Jane) to make his will in these words : — 

“*T give my sister Jane an annuity of £50 a year, to be paid to her until she mar- 
ries, and to be paid solely out of my personal property. I give all the residue of my 
personal property to A. B., and I appoint him my executor.’ 

“ The testators die; A. B. gets the personal property of both, and he, of course, is 
bound to pay £100 a year to Jane, — £50 a year under the first will, and £50 a year 
under the second. 

“ Jane afterwards gets married. What effect has this upon her annuities ? 

“ A layman can probably see no difference in this respect between the two wills. 

“ For him, ‘that Jane has an annuity of £50’ is no more than a compendious 
statement of certain positive facts. Amongst others, the facts that on certain future 
days she shall be paid £50, and that, in case of need, some court will compel these 
payments to be made. This being so, it must appear to him that the effect of Jane’s 
marriage on her annuity under the first will must be the same as that on her annu- 
ity under the second will. 

“Tn each case Jane is to be paid £50 a year so long as she continues to be a sin- 
gle woman. In each case, once she marries, she is not to be paid £50 a year any 
more. 

“ Lawyers, however, find themselves forced to order matters far otherwise, and 
are thus led to practical results, which they now well know to be utterly absurd. 
For, observe how different the two wills must look to a mind accustomed to regard 
an annuity as a legal entity. 

“ The first testator creates this entity, makes it last during Jane’s lifetime, gives 
it to her, and then takes it from her if she shall marry. 

“The second testator does no such thing. The annuity given by him has no 
existence after she marries. So that when she marries he takes nothing whatever 
from her. 

“ And the amazing practical result is arrived at, that Jane may marry and yet 
keep her annuity of £50 given to her by the first will; but, once she marries, her 
annuity under the second will is at an end.” 


vo 
4 


BOOK NOTICES. 363 


The Student’s Guide to the Bar. By Water W. R. Batt, M.A. London: 

Macmillan & Co. 1878. 

Tuis little hand-book is an interesting statement of all the steps necessary 
to be taken by a student to prepare himself for admission, and to be ad- 
mitted, to the English bar. It contains, in small compass, a great deal of in- 
formation that it is difficult, if not impossible, to find elsewhere in print, and 
will prove entertaining reading even to lawyers who have no thought of ever 
applying for membership of the profession in England. 


The Insolvent Law of Maine. With Notes of Decisions, and Blank Forms. 
By Cuaries Hamuty, Counsellor at Law. Portland: Loring, Short, & 
Harman. 1878. 


Tue repeal of the Bankrupt Act has called, or will soon call, into existence 
a separate hand-book of the insolvent law of every State and Territory; and 
even an omniscient Review can hardly be expected to have a critical opinion 
on the merits of each. The volume before us is of small size and neat appear- 
ance, and gives the law by sections, with notes on each, with some forms at 
the end, and an index, which looks like a good one. The present insolvent law 
of Maine was enacted in 1878, and appears not to differ very widely from that 
of Massachusetts; th decisions on which, and on the late Bankrupt Act, have 
furnished the greater part of the material for the notes to this book. 


A Table of the Cases contained in the Fourteen Volumes of the United States 
Digest, First Series. Alphabetically arranged, with a Reference for each 
Case to the Volume and Page of the Digest where it is found. Boston: 


Little, Brown, & Co. 1878. 


Digest of the Laws of Mines and Minerals, and of ail Controversies incident to 
the Subject-matter of Mining. Comprising the Cases in the English and 
American Reports, from the Year Books to the Present Time (1878). By 
R. S. Morrison, of the Colorado Bar. San Francisco: A. L. Bancroft 
& Co. 1878. 
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UNITED STATES. 


Pusitic Law. — War. — Tue — Ford v. Surget. Unitep 
States Supreme Court. — The question of the rights of the commanders 
in the Confederate army in dealing with the property of those who voluntarily 
remained within the States in rebellion received an interesting discussion in 
this case. The facts briefly were these : On the 5th of May, 1862, the plain- 
tiff had on his plantation in Mississippi two hundred bales of cotton, which 
on that day the defendant burned, against the will of the plaintiff. To the 
plaintiff’s action the defendant pleaded not guilty; and also filed numerous 
special pleas, alleging, in substance, this: that at and before the time of the 
alleged trespass the people of certain States, including Mississippi, had con- 
federated together for revolt, and within their limits had subverted the govern- 
ment of the United States, and had created a new government, called the 
Confederate States of America; that on the 6th of March, 1862, and from that 
time till the date of the alleged trespass, a war was waged between the United 
States and the Confederate States; that on the 6th of March, 1862, the Con- 
federate Congress passed an act declaring it to be the duty of all military com- 
manders in the service of the Confederate States to destroy all cotton, 
tobacco, and other property that might be useful to the forces of the United 
States, whenever in their judgment the same should be about to fall into their 
hands; that the officer in command in Mississippi, in obedience to this act, 
ordered all cotton along the river likely to fall into the hands of the forces of 
the United States to be burned; that the plaintiff’s cotton was burned by the 
defendant, while acting under the direction of the provost-marshal charged 
with the execution of this order; and that, in fact, the cotton, when burned, 
was likely to fall into the hands of the Federal forces. To each of the special 
pleas the plaintiff demurred, assigning, among other causes of demurrer, the 
ground, that the defendant sought to rely ‘‘ for justification of the trespass 
committed by him upon matters in themselves wholly illegal, against peace 
and good policy, and contrary to the Constitution of the United States.’’ 

The demurrers were overruled; and, after trial, the defendant had a verdict 
and judgment. Upon error to the Supreme Court of the State, the judgment 
was affirmed; and from that judgment of affirmance this writ of error was pros- 
ecuted. 

The court held, on the authority of Williams v. Bruffy (96 U. S. 176), 
that they had jurisdiction; and proceeding to the consideration of the merits 
of the case, so far as they were involved in the demurrers to the special pleas, 
said (Mr. Justice Har.an delivering the opinion) : — 
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“The principles of public law, as applicable to civil and international wars, have 
been so frequently under discussion here, that we shall not avail ourselves of the 
opportunity now afforded to renew that discussion or enlarge upon what has been 
heretofore said. The numerous decisions of this court, beginning with the Prize 
Cases, in 2 Black, and ending with Wiiliams v. Brujfy and Lewing v. Perdicaries, in 
96 U. S., render any further declaration as to these principles wholly unnecessary 
for the purposes of the present case. Without attempting to restate all the reasons 
assigned in the adjudged cases, for the conclusions therein announced, we assume 
that the following propositions are settled by, or plainly to be deduced from, our 
former decisions : — 

“1. The district of country declared by the constituted authorities, during the 
late civil war, to be in insurrection against the government of the United States 
was enemy territory, and all the people residing within such district were, according 
to public law, and for all purposes connected with the prosecution of the war, liable 
to be treated by the United States, pending the war, and while they remained within 
the lines of the insurrection, as enemies, without reference to their personal senti- 
ments and dispositions. 

“2, There was no legislation of the Confederate Congress which this court can 
recognize as having any validity against the United States, or against any of its citi- 
zens who, pending the war, resided outside of the defined limits of the insurrection- 
ary districts. 

“38. The Confederate government can be regarded by the courts in no other light 
than as simply the military representative of the insurrection against the authority 
of the United States. 

“4. To the Confederate army was, however, conceded, in the interest of human- 
ity, and to prevent the cruelties of reprisals and retaliation, such belligerent rights 
as belonged, under the laws of nations, to the armies of independent governments 
engaged in war against each other, — that concession placing the soldiers and officers 
of the rebel army, as to all matters directly connected with the mode of prosecuting 
the war, ‘on the footing of those engaged in lawful war,’ and exempting ‘ them from 
liability for acts of legitimate warfare.’ 

“6. The cotton, for the burning of which damages are claimed in this civil action, 
was, as to the United States and its military forces engaged in the suppression of 
the rebellion, not only enemy, but hostile, property ; because being the product of the 
soil, and, when burned, within the boundary, of the insurrectionary district, it con- 
stituted, also, as we know, from the history of the civil war, it did, ‘the chief reli- 
ance of the rebels for means to purchase the munitions of war in Europe.’ Young 
vy. United States, 96 U.S.; 2 Wall. 418. It was, therefore, liable, at the time, to 
seizure or destruction by the Federal army, without regard to the individual senti- 
ments of its owner, whether the purpose or effect of such seizure or destruction 
would have been to strengthen that army, or decrease and cripple the power and 
resources of the enemy. 

“It would seem to be a logical deduction from these doctrines — a deduction also 
demanded by high considerations of humanity and public necessity — that the de- 
struction of the same cotton, under the orders of the rebel military authorities, for 
the purpose of preventing it from falling into the hands of the Federal army, was, 
under the circumstances alleged in the special pleas, an act of war upon the part of 
the military forces of the Rebellion, for which the person executing such military 
orders was relieved from civil responsibility at the suit of the owner voluntarily re- 
siding, at the time, within the lines of the insurrection. We do not rest this conclu- 
sion upon any authority conferred, or attempted to be conferred, upon Confederate 
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commanders by the statute of the Confederate Congress, recited in the special pleas. 
As an act of legislation, that statute can have no force whatever in any court recog- 
nizing the Federal Constitution as the supreme law of the land. It is to be regarded 
as nothing more than a declaration upon the part of the military representative of 
the Rebellion, addressed to the rebel commanders, affording evidence to those ad- 
hering to the rebellion of the circumstances under which cotton within the lines of 
the insurrection might be destroyed by military commanders in the service of the 
Confederate States. It assumed to confer, however, upon such commanders no 
greater authority than, consistently with the laws and usages of war, they might 
have exercised, without the previous sanction of the rebel legislative authorities, as 
to any cotton within their military lines likely to fall into the hands of the Federal 
forces. They had the right, as an act of war, to destroy private property within the 
lines of the insurrection, belonging to those who were co-operating, directly or indi- 
rectly, in the insurrection against the government of the United States, if such 
destruction seemed to be necessary for the purpose of retarding the advance or crip- 
pling the military operations of the Federal forces. Of that mode of conducting the 
war, on behalf of the Rebellion, no one could justly complain who occupied the post- 
tion of an enemy of the United States, by reason of voluntary residence within 
enemy territory. 

“ But it is insisted with much earnestness that Surget should not be allowed to 
take shelter under these rules, since it is not averred in the special pleas that he con- 
stituted any part of, or held any official relations to, the military forces of the Rebel- 
lion. But such a technical, narrow construction of the special pleas should not be 
allowed to prevail in a case like this. It is distinctly alleged that the Confederate 
’ government was, at the time of the burning of the cotton, exercising all the functions 
of civil government within the State of Mississippi, and over its property and in- 
habitants. It is alleged that the defendant was an inhabitant and citizen of Missis- 
sippi, subject to Confederate power, authority, and jurisdiction, and that he was 
ordered and required by the provost-marshal— charged by the rebel department 
commander with the execution of the order to burn the cotton in Adams County 
likely to fall into the possession of the Federal forces — to burn the cotton on Ford’s 
plantation ; and that it was so burned, in obedience to the act of the Confederate Con- 
gress and the orders of the military authorities. These allegations seem to be suffi- 
ciently comprehensive to admit evidence that the defendant acted under duress or 
compulsion. Taking into consideration the extraordinary circumstances which then 
surrounded the people of Mississippi, especially the absolute authority which the 
rebel government and its military commanders were then exercising over that por- 
tion of the territory and people of the United States, the special pleas should be 
deemed, upon demurrer, as sufficiently averring the existence of such relations be- 
tween Surget and the rebel military authorities as entitled him to make the same 
defence as a soldier, regularly enlisted in the Confederate army, acting under like 
orders, could have made. Whether Surget was, in fact, required to execute the 
order of the provost-marshal does not appear. No bill of exception was taken, and 
in view of the explicit averment that Surget was required by military authority to 
burn Ford’s cotton, we cannot assume upon demurrer that he was a mere volunteer 
to aid in its destruction. 

“Tt will be observed that we have assumed, from the pleadings, as we think we 
are justified in doing, that Ford was a resident of the insurrectionary district, at his 
plantation, at the time his cotton was burned. The contrary is not alleged, and was 
not claimed in argument. He does not pretend to have been a resident of the loyal 
States, or that he adhered to the government of the Union in its efforts to suppress 
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the Rebellion. There is no intimation that his residence in Mississippi was, in any 
degree, a temporary or constrained residence. Whether the redress here sought 
could, consistently with the provisions of the Federal Constitution, be denied to one 
who, by the laws of war and as to the lawful government, was to be deemed an 
enemy, solely by reason of residence, pending the struggle, within the insurrection- 
ary district, but who, in point of fact, was a loyal citizen, adhering to the United 
States, giving no voluntary aid or comfort to the Rebellion, it is not necessary for us 
now to decide. No such case is here presented, and we forbear any expression of 
opinion upon that question. It will be time enough to consider and determine that 
precise question when it arises. 

“ Our conclusion, therefore, is that the act of the Confederate Congress, recited in 
the special pleas, was of no validity as an act of legislation ; and while the demurrers 
could not have been sustained upon the ground that such unauthorized legislation 
afforded protection to Surget, nevertheless, the general facts set out in the special 
pleas, considered in connection with the belligerent rights conceded to the rebel 
army by the government of the United States, do constitute a defence to this action, 
and upon this last ground the demurrer might have been sustained. 

“ Whether the State court in its instructions to the jury correctly expounded the 
law of the case, we cannot, upon this review, determine. No bill of exceptions was 
taken, either as to the evidence or as to instructions; and we cannot, therefore, de- 
termine what errors, if any, were committed by the court in the trial of the case. 
We have limited our investigation altogether to the Federal questions raised by the 
demurrer to the special pleas. Judgment affirmed.” 


ELECTION OF PrestpENT. — The most important event of the quarter, be- 
yond all comparison, is the taking up by Congress of the question of counting 
the votes of the Presidential electors, and its effort to provide some plan for 
avoiding a recurrence of the troubles and dangers which attended the last 
count. The bill of Senator Edmunds, which passed the Senate December 13, 
contains, as we think, the best solution of the difficulty that has yet been 
offered. The bill, affirming clearly the power of the States over the subject 
of appointing electors, provides that each State may, by law enacted before the 
day named for their appointment, make provision for the trial and settlement, 
within the State itself, of any controversy that may arise concerning their ap- 
pointment, — such decision of the State tribunal to be, in effect, binding upon 
Congress. In considering disputed returns, the two Houses are to act sep- 
arately, and, in case of but a single return from a State, must concur for its 
rejection. In case of more than one return, the decision of the State is, of 
course, to govern; and, failing that, the two Houses must concur in order to 
count the vote. 

That the bill should become law, no one who remembers and understands 
the extreme peril the country was in in 1876 can for a moment doubt. It can 
hardly be expected that the machinery which settled the matter then will be 
resorted to again. 


Circuit Court. — The Hon. John Lowell, Judge of the District Court of 
the United States for the District of Massachusetts, has been appointed to the 
circuit judgeship, in place of Judge Shepley, deceased. The recognized excel- 
lence of this selection makes comment unnecessary. 
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Rutes or Court. — The Supreme Court of the United States has made the 
following amendment to its sixth rule: — 


“ A motion to dismiss a writ of appeal may be united with a motion to affirm, on 
the ground that, although the record may show that this court has jurisdiction, it is 
manifest the appeal or writ was taken for delay only, or that the question on which 
the jurisdiction depends is so frivolous as not to need further argument.” 


The Supreme Court began its sittings on the 14th of October; the docket 
containing about 878 cases. 


Bankrupt Law. — According to statistics given in the Boston Commercial 
Advertiser, the number of bankruptcies filed under the late bankrupt law, from 
the time it went into operation, June 1, 1867, to Aug. 31, 1876, was 
103,005; of which 15,161 were in the Eastern States, 24,534 in the Middle 
States, 22,780 in the Southern States, 40,097 in the Western States, and 433 
in the District of Columbia. 


CALIFORNIA. 


Tue Constitutional Convention has agreed, says the Pacific Coast Law 
Journal, to amend the provision of the Constitution relating to trial by jury, 
so that it shall read thus: — 


“The right of trial by jury shall be secured to all, and remain inviolate ; but in 
civil actions, and in cases of misdemeanor, where the punishment does not exceed 
six months’ imprisonment, or a fine of five hundred dollars, or both, three-fourths of 
the jury may render a verdict. A trial by jury may be waived in all criminal cases 
not amounting to felony, by the consent of both parties in open court expressed ; 
and in civil cases, by the consent of the parties signified in such a manner as may be 
prescribed by law. In civil cases, and in cases of misdemeanor, the jury may con- 
sist of any number less than twelve, that the parties may agree upon in open court.” 


The clause of the Constitution relating to grand juries was agreed to be 
amended so as to read : — 


“ Offences heretofore required to be prosecuted by indictment shall be prosecuted 
by indictment, or by information after commitment on examination by a magistrate, 
as may be prescribed by law; but a grand jury shall be drawn and summoned at 
least once a year in each county.” 


The Convention has also under consideration, it is said, an amendment 
looking to the appointment of judges for life, or during good behavior. 


IOWA. 


Tue Central Law Journal calls attention to the latest phase of the matter 
growing out of the question of Judge Dillon’s conduct in the Iowa Central 
Railway foreclosure suit. The Journal says: — 


“ A committee of the Bar Association of Iowa have instituted a proceeding in the 
United States Circuit Court, at Des Moines, for the disbarment of Hon. Chester C. 
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Cole, for many years a justice of the Supreme Court of that State. The grounds 
upon which the committee proceed are that Judge Cole, acting as counsel for the 
bondholders in the Iowa Central Railroad foreclosure suit, advised his clients to com- 
mence an attack, through the newspapers, upon the motives and conduct of Judge 
Dillon, in order to secure a decision in accordance with their wishes; Judge Cole, on 
his part, undertaking to procure an interview with Judge Dillon, exhibit these articles 
to him, and, to use his own expressive language, ‘apply the thorns to his side.’ In 
pursuance of this advice, Mr. Cate, a wealthy and influential citizen of Boston, began 
a series of attacks, in several influential journals in the Eastern States, upon the in- 
tegrity of Judge Dillon’s rulings in that case. These attacks, wanton and unscrupu- 
lous in their character, and utterly destitute of truth, aroused the indignation of the 
friends of Judge Dillon and of the bar of his circuit. A card was drawn up vindicat- 
ing his conduct and motives, and signed by all the counsel in the case except Mr. 
Ashurst, of Philadelphia, who did not appear strictly as counsel, but who occupied 
the position of chairman of a committee of bondholders. The conduct of Judge Cole 
in signing this card so incensed Mr. Cate that he published extracts from Judge Cole’s 
letters, wherein he advised the newspaper attack, against which the card was intended 
to be a vindication ; and he has now placed in the hands of the Committee of the Bar 
Association the originals or copies of these letters.” 


MASSACHUSETTS. 


JupGEe THomas. — Benjamin F. Thomas, formerly Associate Justice of the 
Supreme Judicial Court, died at his summer residence in Beverly, on the 27th of 
September last, in his sixty-sixth year. Judge Thomas was for many years a 


member of the Worcester bar, at which he stood in the front rank. In 1853, 
he was appointed to the Supreme Bench, in succession to Judge Fletcher; but 
resigning, after a service of six years, he resumed the practice of his profession 
in Boston. 

In presenting to the Supreme Judicial Court the resolutions adopted at a 
meeting of the bar, held on the occasion of Judge Thomas’s death, the Attorney- 
General said: — 


“May it please your Honors: The Honorable Benjamin Franklin Thomas, for- 
merly one of the justices of this court, died at Beverly on the twenty-seventh day of 
September last. He died suddenly, but surrounded by his family and friends, 
realizing the Spanish benediction which he so much admired,—‘may you die 
among your kindred.’ 

“ Born in Boston on the thirteenth day of February, 1813, he entered the freshman 
class in Brown University in 1826, being a little more than thirteen years of age. His 
classmate and friend, the Honorable Ellis Ames, of Canton, in a brief note addressed 
to me a few days since, thus writes of him: ‘On my entering college, at the com- 
mencement of the sophomore year in 1827, my principal attraction was to my class- 
mate, Benjamin F. Thomas, then fourteen years old the February preceding. More 
than three years younger than myself, I looked upon him as a mere boy. How 
handsome he was, with bright eyes, plump cheeks, and overflowing with vivacity ! 
He was a good scholar in every department of study, punctual and faithful in the 
performance of every duty required of him as a college student, and exemplary in 
his moral character. In due time we found that in intellectual power he was no 
boy. In reciting from Homer in the original Greek he was not only critical in literal 
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construction and in applying the rules of grammar, but he read the whole of the Iliad 
in English as a great epic poem, viewed the relation of parts to the whole, distin- 
guishing the brilliant passages, and taking great delight in repeating them from 
memory. Our class during the junior and senior years made their recitations both 
forenoon and afternoon to Dr. Wayland, — then in the height of his zeal as a teacher, 
himself only thirty-three or thirty-four years of age. No book was allowed to be car- 
ried into the recitation-room. Our subjects were Moral Philosophy, Khetoric, Criti- 
cism, Political Economy, and Intellectual Philosophy. In all these subjects Thomas 
was well versed. I remember his discussions on points in intellectual philosophy with 
Dr. Wayland, which proved him, as we of his classmates thought, to be possessed of 
extraordinary intellectual powers.’ I have quoted these words from a loving and 
honest classmate, because they best give us the characteristics of the boyhood and 
youth of Judge Thomas. How well in after-years he redeemed the promises of his 
youth I need not repeat in this presence. 

“With his merits as a lawyer, a judge, and a statesman we are all familiar, and 
very high rank has been accorded to hinr by those the best qualified to judge. His 
acquaintance for many years, and for the last eighteen years of his life enjoying his 
friendship, I prefer to dwell on his personal gifts and qualities. His heart went out 
to every kindly sentiment and every humane influence. That class of persons in 
our community (happily so large) who devote themselves to the ministrations of our 
holy religion, not only as the ministers of the gospel of Christ, but as laymen in the 
administration of beneficent charities, unknown to the outside world, constantly 
sought of him that aid and advice which his experience as a lawyer and a judge, and 
his knowledge of affairs, rendered of infinite value, and they never sought his aid in 
vain. He found his compensation in the benedictions of the poor and the distressed, 
the widow and the fatherless, who have lost in him a benefactor whom they alone 
could appreciate. 

“To the young members of the profession he was a kind adviser and sympathetic 
friend ; and many a young lawyer, upon presenting to the court his first brief and 
argument, has been restored to consciousness and self-possession by the kindly at- 
tention of Judge Thomas, when disconcerted by the more abrupt manners of a no 
less kindly, but less thoughtful, associate. He loved his profession as one of the 
highest and noblest in its purposes and achievements, and every worthy member of 
it was to him a brother. He was steadfast in every movement for its elevation, 
exerting to that end all his influence, both in public and in private. As president of 
the Bar Association, in the success of which he was deeply interested, he never failed 
to attend its meetings ; and no one who was present at the dinner of the association 
in January last will ever forget the felicitous address with which he opened the in- 
tellectual exercises of the occasion, and the entire abandonment to enjoyment with 
which he threw himself into its festivities. 

“ He was such an advocate as is described by Lord Chancellor Campbell, in his 
memoir of Erskine, — an advocate inspired by a generous love of fame, and desirous 
of honorably assisting in the administration of justice by obtaining redress for the 
injured, and defending the innocent; one who has studied liberally the science of 
jurisprudence, and stored his mind and refined his taste by a generous acquaintance 
with elegant literature ; one who had an intuitive insight into human character and 
into the workings of human passion; one who was able by his power of persuasion 
to give the best chances of success to every client whom he represented in every 
variety of public causes; and one who, by the victories which he gained and the 
principles which he established, has helped to place the free constitution of his 
countrymen on an imperishable basis. 
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“Tf the court please, I am requested by my brethren of the bar to present the fol- 
lowing resolutions to the court, and to ask that they may be entered on its records, as 
an enduring testimonial to his merits by those who knew him best.” 


The following resolutions were then presented: — 


“ Resolved, that the members of the Bar of Suffolk County desire to record their 
sense of the great loss which the legal profession and the people of the Common- 
wealth have sustained in the death of Benjamin Franklin Thomas, formerly Associ- 
ate Justice of the Supreme Judicial Court, a wise counsellor, an eloquent advocate, 
a patriotic citizen, an upright man. As a judge, he was remarkable for his sound 
learning, vigorous intellect, strict impartiality, and for his uniform courtesy and 
kindness to all. As an advocate, his efforts were characterized by clearness of state- 
ment, methodical arrangement, logical reasoning, and fervid eloquence. His public 
career illustrated his love of country, his devotion to duty, and his personal inde- 
pendence. The purity of his life, his nice sense of honor, the warmth and steadfast- 
ness of his affections, endeared him to all who enjoyed the privilege of his 
friendship. 

“ Resolved, that we ask that these resolutions be presented by the Attorney-Gen- 
eral to the Supreme Judicial Court, with the respectful request that they may be 
entered on its records, as an enduring testimonial to the merits of the deceased by 
those who knew him best. 

“ Resolved, that we deeply sympathize with the family of our departed brother, 
and that a copy of these resolutions be transmitted to them by the chairman and 
secretary.” 


Chief Justice Gray responded as follows: — 


“Brethren of the Bar: The court heartily concurs in your testimony of respect 
and affection to the late Judge Thomas. 

“When comparatively a young man, he was conspicuous in the front rank of a 
very able bar; before he was forty years old, he was appointed, with the general ap- 
proval of the profession and of the public, to a seat upon this bench, where, in a ser- 
vice of less than six years, he gained a lasting judicial fame, such as has hardly ever 
been acquired in so short a time; and for the twenty years since his resignation, he 
has been known and honored as one of the first lawyers and best citizens of the Com- 
monwealth. 

“ Warm-hearted, sincere, courageous, independent, high-minded, and _public- 
spirited ; remarkable, throughout his career at the bar, alike for the enthusiasm 
with which he threw himself into a cause, and for his prudent and thorough prepara- 
tion of it; he was a beloved leader, and a valued and trusted colleague. He looked 
upon precedents not as masters, but as aids, and hesitated to follow them, unless 
satisfied that they were founded in principle. He was an ardent student of the his- 
tory of constitutional law and government in England and America. He had that 
characteristic of the greatest lawyers of both countries, an inborn love of freedom 
and of justice, and a profound conviction that freedom is best assured and justice 
best attained by having both sides of every question fully and fairly argued. In the 
discharge of every public trust, and in the performance of every professional duty, 
he acted upon the motto of Selden, rept wavrds rhy édcvieplay, ‘ Above all things, 
liberty.’ 

“In private life he was domestic, companionable, hospitable, generous. He par- 
took of the opinion of Bacon, that a garden is the purest of human pleasures, and 
the greatest refreshment to the spirits of man. As often as he changed his dwelling- 
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place from one part of the State to another, he thought it essential to the complete- 
ness and comfort of his home to plant and cultivate an orchard, in which he might 
gather recreation for himself and gifts for his friends. Few professional men in 
active practice have been greater readers of poetry and philosophy. He was 
a special admirer of the lofty sentiments and majestic rhythm of Milton. He 
was familiar with the chief works of the foremost thinkers of our own time. But no 
subtlety of logic, no brilliancy of theory, could shake his hold upon that hope which 
is as an anchor of the soul, both sure and stedfast, and which entereth into that 
within the vail. 

“In accordance with the request of the bar, their resolutions, together with a 
memorandum of these proceedings, will be entered upon the records of the court.” 


Francis HIvyrarp, the well-known writer on legal subjects, died at Wor- 
cester, October 9. Mr. Hilliard was born at Cambridge in 1806, and was 
graduated at Harvard College in 1823. He was for some time judge of the 
Insolvency Court for Norfolk County. He is best known, however, by his 
books, among which are treatises on Elements of Law, Injunctions, Bank- 
ruptcy, Contracts, Mortgages, New Trials, Taxation, Torts, Remedies for 


Torts, Real Property, Sales, Vendors, &c., some of which have passed through’ 
several editions. 


MICHIGAN. 


FepEerAt Courts. — JuRIsDICTION. — UnitEep States Circuit Court, 
Eastern District or Micuicgan. Evans y. Pack (7 C. L. J. 409). — The 
plaintiff filed his bill in the Circuit Court, setting out, in substance, that an 
execution, which had been issued on a judgment recovered by him on the law 
side of the court against Cunningham, Haines, & Co., had been put into the 
hands of the marshal, who had levied upon and sold certain goods upon the 
premises of the defendants in the execution; that the goods belonged to 
the defendants in the execution; but that the defendants in this suit claiming 
title to the goods had sued the plaintiff and the marshal in the State court for 
trespass; that the defendants claimed to derive their title through conveyances 
from Cunningham, Haines, & Co., but that such conveyances were fraudulent 
and void. The bill prayed that these alleged fraudulent conveyances be set 
aside, and that the defendants be enjoined from prosecuting their suit in the 
State court. A restraining order was issued by the court; and, on motion 


that the defendant be committed for contempt for violating it, the court 
(Brown, J.), said : — 


“This case involves the important question whether this court has jurisdiction to 
enjoin the prosecution of an action in a State court against the marshal of this court, 
for taking the goods of one person upon execution against another ; that the posses- 
sion of the marshal of goods seized under an execution cannot lawfully be disturbed 
by an officer of the State court, acting under a writ of replevin or other analogous 
process, was settled in Freeman v. Howe, 24 How. 450,—a decision since repeatedly 
affirmed by the Supreme Court, and universally acquiesced in by the State courts. 
It is equally well settled that the State courts may entertain jurisdiction of an action 
of trover or trespass against a marshal, for taking the goods of a third party upon a 
writ of execution. Buck vy. Colbath, 3 Wall. 384. The substance of these decisions is, 
that, while the possession of the marshal cannot be disturbed, he enjoys no immu- 
nity from prosecution in an action for the value of the goods taken. 
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“Tt is admitted that, under the Revised Statutes, § 720, the judicial power of 
the Federal courts does not extend to the staying of proceedings in a State court, 
except in cases arising under the Bankrupt Act. It is claimed, however, that this 
section has no application to injunction bills, which are merely ancillary to suits at 
law; that every court is bound to protect its officers in the execution of its process; 
that, having first obtained jurisdiction of the case, this court has the right to decide 
every question arising therein; that the defendants, whose property the marshal is 
alleged to have unlawfully seized, might have applied to this court for a release of 
the same, and obtained full protection of their rights; that, having elected to sue in 
the State court, which is admitted to have jurisdiction of such suit, the option still 
remains with this court to allow the suit to proceed, or interfere by injunction, and 
withdraw it from the cognizance of the State court. Certain expressions in the case 
of Freeman y. Howe seem to support this contention ; but these remarks were thrown 
out by way of dictum, and were subsequently criticised in Buck vy. Colbath, 3 Wall. 
384, 844. All that was decided in Freeman v. Howe was, that property which had 
been seized by the marshal on an execution from the Federal court could not be 
replevied by a mortgagee or other claimant through the instrumentality of a State 
court. In other words, that the marshal was entitled to be protected in his possession 
of the property. The contest related solely to the possession of the goods seized, 
and there was no necessity of examining into the question how far another court 
might go in passing upon the title. The court did not even decide that the State 
court, or the plaintiff therein, might be enjoined from prosecuting the suit in replevin, 
as the case arose upon a writ of error to the Supreme Court of Massachusetts. It is 
left to inference, however, that the marshal might lawfully resist by force the execu- 
tion of any process which was designed to wrest from him the possession of the 
property. 

“ That nothing more was intended by this decision is evident from the subsequent 
case of Buck v. Colbath, 3 Wall. 834, which was also a writ of error to the Supreme 
Court of Minnesota. Colbath sued Buck in one of the courts of Minnesota, in an 
action of trespass for taking goods. Buck pleaded in defence that he was a marshal 
of the United States, and that, having in his hands a writ of attachment against 
certain parties, he levied the same upon the goods for the taking of which he was 
now sued. The court held the action was properly brought. It is true that the 
marshal, in his plea, did not aver that the goods belonged to the defendants in the 
writ of attachment, and relied solely upon the fact that he was marshal, and held 
the goods under the writ. But the case does not seem to have turned upon Buck’s 
failure to plead that the goods seized in fact belonged to the defendants in the execu- 
tion. Indeed, the court remarks that the case was like that of Freeman v. Howe, in 
every particular, with the single exception that, in the earlier case, when the mar- 
shal had levied the writ of attachment on certain property, a writ of replevin was 
issued against him in the State court, and the property taken out of his possession ; 
while in the case then under consideration the officer was sued in trespass for the 
wrongful seizure. The distinction was clearly drawn in the case between actions 
which involved the possession of the property, and those which simply sound in 
damages: ‘Whenever property has been seized by an officer of the court, by virtue 
of its process, the property is to be considered as in the custody of the court, and 
under its control for the time being; and that no other court has a right to interfere 
with that possession, unless it be some court which may have a direct supervisory 
control over the court whose process has first taken possession, or some superior 
jurisdiction in the premises.’ Again: ‘It is only while property is in possession of 
the court, either actually or constructively, that the court is bound, or professes to 
protect the possession from the process of other courts.’ . . . ‘It is obvious that the 
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action of trespass against the marshal in the case before us does not interfere with 
the principles thus laid down and limited.’ Speaking of the liabilities of the mar- 
shal under a writ of execution, the court further remarks: ‘ He is so liable to the 
plaintiff, to defendant, or to any third person whom his erroneous action in the prem- 
ises may injure. And what is more important to our present inquiry, the court can 
afford him no protection against the parties so injured; for the court is in no wise 
responsible for the manner in which he shall exercise that discretion which the law 
reposes in him, and in no one else.’ 

“While the intimation in both these cases is, that the person whose property is 
wrongfully seized may have redress by petition or bill in equity in this court, it is 
equally clear he may sue the officer in trespass or trover in the State court, and that 
such court may lawfully entertain jurisdiction of the suit; and if the State court 
may take jurisdiction, I know of no authority, except in cases arising under the Bank- 
rupt Act, which will justify us in interfering with it. This bill clearly falls within the 
language of section 720; and, unless there is something peculiar in the nature of this 
case which exempts it from the operation of this provision, it must be held conclu- 
sive. It is said that the bill is ancillary to the jurisdiction of the Federal court in 
the original suit. Perhaps a bill to set aside these conveyances might have been 
entertained, if filed before the suit was commenced in the State court; but that court 
having first obtained jurisdiction of the subject-matter, — viz., of the alleged fraudu- 
lent transfers, with which the original suit in this court had nothing to do, — that juris- 
diction is exclusive. I have made diligent search for precedents to sustain injune- 
tions against parties proceeding in State courts, but have found none, except in cases 
arising under the Bankrupt Act; and the courts have seemed to assume that no other 
exception existed. Diggs v. Walcott, 4 Cranch, 179; Dial v. Reynolds, 96 U. S. 340. 
Had such jurisdiction been supposed to exist, it would certainly have been often 
invoked. 

“The restraining order in this case was issued upon the authority of Kelogg v. 
Russell, 11 B. R. 121. In this cause, the marshal seized certain property upon a war- 
rant in bankruptcy supposed to belong to the bankrupt, and transferred it to the 
assignee. A suit having been brought in the State court against the marshal for 
such seizure, by a party who claimed the property, Judge Woodruff entertained a 
bill against the claimant and the bankrupt, to set aside the transfer as fraudulent, 
and granted an injinction to restrain the further prosecution of the suit commenced 
in the State court. Itis true the learned judge does not base his allowance of the 
injunction on the ground that the suit was in aid of the bankrupt proceedings, and 
that it was necessary for the bankrupt court, in winding up the estate, to have entire 
control of the assets,.and the power to determine all collateral questions and contro- 
versies arising in connection with the estate ; but, upon a careful examination of the 
authorities, I am satisfied that this is the only ground upon which the injunction 
could be sustained. I cannot accept the case as authority for the general proposi- 
tion that this court may enjoin the prosecution of an action of trespass against the 
marshal in all classes of cases. 

“ But it is urged that, although this restraining order may have been improperly 
issued, it was still a mere irregularity, that the court had jurisdiction of the case, 
and that the defendants were bound to obey it until it had been regularly set aside. 
Had, then, the court jurisdiction of the case? Had it power to take cognizance of 
and decide the case according to the law, and carry its sentence into execution ? 

“It is not always easy to determine whether the defect in a bill is a jurisdictional 
one or not, and the authorities are not altogether in harmony. Generally speaking, 
I should say that, if the complainant states suclr facts as preclude the possibility of 
granting the relief sought against the defendant, the court has no jurisdiction of the 
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case; but if the facts stated tend to make a case, the court may lawfully proceed to 
hear and determine it. The distinction is clearly stated in the case of the Erie Rail- 
way Company v. Ramsay, 45 N. Y. 687, 644. ‘Did the learned judge who granted 
that order have jurisdiction? Had he the power to sit in judgment upon the facts 
presented to him by the verified complaint in this action, and the affidavits accom- 
panying it, and to judge whether they brought before him a case demanding the 
interposition of the provisional remedy of an injunction order. It must be borne in 
mind that it matters not whether he judged erroneously as to the necessity or pro- 
priety of its interposition, or whether the facts were weak or insufficient. If the 
allegations contained in the papers before him tended to make a case, which exist- 
ing, he had the power to enjoin, then he had the power to sit in judgment upon 
them, and to judge and determine as to their strength or weakness.’ The statute 
quoted in this case expressly provides that the court shall not grant an injunction to 
stay proceedings in a State court. In other words, on no state of facts which the 
complainant could present would he be entitled to the relief prayed. What, then, 
can the court be called upon to hear and determine? In the New York case above 
cited, the court held that there was power of injunction to restrain proceedings in 
another equitable action in the same court, and, therefore, that the justice had the 
right to judge between the parties, and pass upon the subject ; in other words, had 
jurisdiction of the case, and that Ramsay having disobeyed it, was guilty at least of 
a technical contempt. Applying, however, these general principles to the facts in 
this case, I feel clear that the restraining order was not merely irregularly or im- 
providently granted, but that it fell within the statute, and was, therefore, void. 

“In several cases where the question of enjoining the action of the State courts 
has arisen, the court has used language indicating that it had no jurisdiction of the 
case. Diggs v. Wolcott, 4 Cranch, 179; Peck v. Genness, 6 How. 112; Dial v. Rey- 
nolds, 96 U. S. 340. 

“The motion made to commit for contempt must be denied, and the restraining 
order vacated.” 


REMOVAL OF Fixtures By TENANT. — Kerr v. Kingsbury. SuPREME 
Court. — The principal question in this case was, whether a tenant who had 
taken a renewal of his lease, without having asserted and exercised his right to 
remove certain erections previously made by him, had thereby abandoned them 
to his landlord. Coo.ry, J., said: — 


“The right of a tenant to remove the erections made by him in furtherance of the 
purpose for which the premises were leased is conceded. The principle which per- 
mits it is one of public policy, and has its foundation in tle interest which society 
has, that every person shall be encouraged to make the most beneficial use of his 
property that the circumstances will admit of. On the other hand, the requirement 
that the tenant shall remove, during his term, whatever he proposes to claim a right 
to remove at all, is based upon a corresponding rule of public policy, for the protec- 
tion of the landlord, which is, that the tenant shall not be suffered, after he has cur- 
rendered the premises, to enter upon and disturb the possession of the landlord or of 
a succeeding tenant, to remove fixtures which he might and ought to have taken 
away before. A regard for the succeeding interests is the only substantial reason 
for the rule which requires the tenant to remove his fixtures during the term ; 
indeed, the law does not, in strictness, require of him that he shall remove them 
during the term, but only before he surrenders possession, and during the time that 
he has aright to regard himself as-occupying in the character of tenant. Pasor v. 
Hobart, 2 East, 88; Weston v. Woodcock, 7 M. & W. 14. 
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“ But why the right should be lost when the tenant, instead of surrendering pos- 
session, takes a renewal of his lease, is not very apparent. There is certainly no 
reason of public policy to sustain such a doctrine; on the contrary, the reasons 
which saved to the tenant his right to the fixtures in the first place, are equally in- 
fluential to save to him, on a renewal, what was unquestionably his before. What 
could possibly be more absurd than a rule of law which should, in effect, say to the 
tenant who is about to obtain a renewal, ‘If you will be at the expense and trou- 
ble, and incur the loss, of removing your erections during the term, and of after- 
wards bringing them back again, they shall be yours; otherwise, you will be deemed 
to abandon them to your landlord.’ 

“There are some authorities which lay down this doctrine. Merrit v. Judd, 14 
Cal. 59, is directly in point. That case is decided in reliance upon previous decisions 
which do not appear to us to warrant it. Fuitzherbert v. Shaw, 1 H. Bl. 258, wasa 
case in which ejectment having been brought against the tenant, he entered into an 
agreement that judgment should be signed at a certain time, with stay of execution 
for a period; and the decision that the tenant could not afterwards remove fixtures 
was based upon the agreement. Lyde v. Russell, 1 B. & Ad. 394, only asserts the 
general rule, that, where the tenant surrenders possession without removing his fix- 
tures, he loses his right. Thrasher v. East London, 2 B. & C. 608, was decided upon 
the construction of a covenant contained in the new lease, by which the tenant un- 
dertook to repair the erections and buildings, and at the end of the term the prem- 
ises so repaired, &c., to leave and yield up, &e. Shepard v. Spalding, 4 Met. 416, has 
some apparent analogy to the present case, but it is only apparent. There the ten- 
ant surrendered to his landlord without removing the fixture in covenant, but under- 
took to assert the right under a lease made several years afterwards, and which he 
took when he was as much a stranger to the premises as if he had never occupied 
them. It is manifest that none of these cases affords any support to the conclusion 
in Merrit v. Judd. And we have been unable to discover in Landon v. Platt, 34 
Conn. 517, Davis v. Moss,38 Penn. St. 346, or Hofligh v. Stober, 11 Ohio, n. 8. 482, 
to which-our attention has been called in this case, any thing important to this dis- 
cussion. 

“The case of Loughran v. Ross, 45 N. Y. 792, is in accord with the case in Califor- 
nia. In that case, Mr. Justice Allen, speaking for the majority of the court, says: 
‘In reason and principle, the acceptance of a lease of the premises, including the 
buildings, without any reservation of right, or mention of any claim to the building 
and fixtures, and occupation under the new letting, are equivalent to a surrender 
of the possession to the landlord at the expiration of the first term. The tenant is 
in under a new tenancy, and not under the old; and the rights which were exercised 
under the former tenancy, and which were not claimed or exercised, are abandoned 
as effectually as if the tenant had actually removed from the premises, and after au 
interval of time, shorter or longer, had taken another lease and returned to the prem- 
ises.’ This is perfectly true, if the second lease includes the buildings ; but unless it 
does so, in terms or by necessary implication, it is begging the whole question to as- 
sume that the lease included the buildings as a part of the realty. In our opinion, it 
ought not to be held to include them, unless from the lease itself an understanding to 
that effect is plainly inferable. 

“In Davis v. Moss, 38 Penn. St. 346, it is said by Mr. Justice Woodward, that 
‘if a tenant remain in possession after the expiration of his term, and perform all 
the conditions of the lease, it amounts to a renewal of the lease from year to year, 
and, I take it, he would be entitled to remove fixtures during the year.’ This, in 
our opinion, is perfectly reasonable, and it is as applicable to other tenancies as it is 
to those from year to year, which are implied from mere permissive holding over.” 
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See, however, Watriss v. First National Bank of Cambridge, lately decided by 
the Supreme Court of Massachusetts, in which the court, upon the same ques- 
tion, reach the opposite conclusion. After a consideration of the cases in 


which the tenant simply holds over, the opinion of the court (ENpicort, J.) 
proceeds : — 


“ But a very different question is presented, when the same tenant continues in 
possession under a new lease, containing different terms and conditions, making no 
reference to the old lease, reserving no rights to the lessee in fixtures annexed during 
the previous term, and not removed before its expiration, and containing the cove. 
nant to deliver up the premises at the end of the term in the same condition. This 
is not the extension of, or holding over under, an existing lease: it is the creation of 
anew tenancy. And it follows that whatever was a part of the freehold when the 
lessee accepted and began his occupation under the new lease, must be delivered up 
at the end of the term, and cannot be severed on the ground that it was put in as a 
trade fixture, under a previous lease which has expired. The failure of the lessee to 
exercise his right to remove during the former term, or to reserve it in his new con- 
tract, precludes him from denying the title of his landlord to the estate and the fix- 
tures annexed which have become part of it. The occupation under the new lease 
is, in effect, a surrender of the premises to the landlord under the old. 

“This view is supported by the authorities. The earliest case on the subject is 

‘itzherbert v. Shaw, 1 H. Black. 258. A purchaser of lands, having brought eject- 
ment against a tenant from year to year, the parties entered into an agreement that 
judgment should be signed for the plaintiff, with a stay of execution for a given 
period ; and it was held that the tenant could not, during the interval, remove the 
fixtures erected during the term and before action brought, on the ground that the 
tenant could do no act to alter the premises in the mean time, but they must be deliv- 
ered up in the same situation they were in when the agreement was made and the judg- 
ment signed. This case was followed in Heap v. Barton, 12 C. B. Nn. s. 274, where 
there was a similar agreement, and Jervis, C. J., said that, ‘if the tenants meant to 
avail themselves of their continuance in possession, they should have said so.’ In 
Thresher v. Proprietors of the East London Water Works, 2 B. & C. 608, it was held that 
a lessee, who had erected fixtures for purposes of trade on the premises, and afterward 
took a new lease, to commence at the expiration of the former one, which contained 
a covenant to repair, would be bound to repair the fixtures, unless strong circum- 
stances are shown that they were not intended to pass under the general words of 
the second demise ; and a doubt was expressed whether any circumstances, dehors the 
deed, can be alleged to show that they were not intended to pass. 

“The case of Shepard v. Spaulding, 4 Met. 416, touches the question. A lessee 
erected a building on the demised premises, which he had a right to remove, but sur, 
rendered his interest to the lessor, without reservation : afterward, he took another 
lease of the premises from the same lessor ; but it was held that his right to remove 
did not revive. When the new lease was made, it was of the whole estate, including 
the building. This differs from the case at bar only in the fact that there was an inter- 
val between the surrender of the interest under the first lease and the granting of the 
second, when the lessor was in actual possession. But the acceptance of the new 
lease and occupation under it are equivalent to a surrender of the premises at the 
end of the term. In Loughran v. Ross, 45 N. Y. 792, it was held that if a tenant, hav- 
ing a right to remove fixtures erected by him on the demised premises, accepts a new 
lease of such premises, including the buildings, without reservation or mention of any 
claim to the buildings, and enters upon a new term thereunder, the right to removal 
is lost, notwithstanding his occupation has been continuous. See Abell v. Williams, 
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8 Daly, 17; Merritt v. Judd, 14 Cal. 49; Ingerman v. Bovei, 19 id. 354 ; Taylor on Land- 
lord and Tenant, § 550; Elwes v. Mawe, 3 East, 38; 2 Smith’s L. C. (7th Am. ed.) 
228, 245, 257. 

“ We are, therefore, of the opinion that the defendant had no right to remove any 
trade fixtures during the second term, placed there during the first. If any of the 
articles named were movable chattels, as the defendant contends, the plaintiff cannot 


recover for them ; but, if they were permanent or trade fixtures, the plaintiff may 
recover for their removal.” 


NEW YORK. 


AMERICAN Bar Association. — The meeting called for the purpose of 
forming a National Bar Association was held, pursuant to the call at Saratoga 
in August last, and resulted in the organization of the American Bar Asso- 
ciation, with the following constitution: — 


CONSTITUTION. 


NAME AND OBJECT. 

ArticLe I.— This Association shall be known as “The American Bar Asso- 
ciation.” Its object shall be to advance the science of jurisprudence, promote the 
administration of justice and uniformity of legislation throughout the Union, uphold 


the honor of the profession of the law, and encourage cordial intercourse among the 
members of the American Bar. 


QUALIFICATIONS FOR MEMBERSHIP. 


Art. II. — Any person shall be eligible to membership of this Association who 
shall be, and shall, for five years next preceding, have been, a member in good 
standing of the Bar of any State, and who shall also be nominated as hereinafter 
provided. 


OFFICERS AND COMMITTEES. 


Art. III. — The following officers shall be elected at each annual meeting for the 
year ensuing: A President (the same person shall not be elected President two 
years in succession); one Vice-President from each State; a Secretary ; a Treas- 
urer; a Council, consisting of one member from each State; the Council shall be a 
Standing Committee on nominations for office ; an Executive Committee, to be com- 
posed of the Secretary and Treasurer, together with three members of the Council 
to be chosen by the Association, one of whom shall be chairman of the Committee. 

The following Committees shall be annually appointed by the President for the 
year ensuing, and shall consist of five members each : — 

On Jurisprudence and Law Reform ; 

On Judicial Administration and Remedial Procedure ; 

On Legal Education and Admissions to the Bar ; 

On Commercial Law ; 

On International Law ; 

On Publications ; 

On Grievances. 

A majority of those members of any committee, including the Council, who may 
be present at any meeting of the Association, shall constitute a quorum of such com- 
mittee for the purposes of such meeting. 

The Vice-President for each State, and not less than two other members from 
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such State, to be annually elected, shall constitute a Local Council for such State, 
to which shall be referred all applications for membership from such State. The 
Vice-President shall be ex officio chairman of such Council. 


ELECTION OF MEMBERS. 


Art. IV. — All nominations for membership shall be made by the Local Council 
of the State to the Bar of which the persons nominated belong. In default of such 
a Council in any State, nominations may be made by the General Council of the 
Association. All elections shall be by ballot. 

Several nominees, if from the same State, may be voted for upon the same bal- 
lot; and in such case placing the word “ No” against any name or names upon the 
ticket, shall be deemed a negative vote against such name or names, and against 
those only. Five negative votes shall suffice to defeat an election. 

Art. V.— All members of the conference adopting the Constitution, and all per- 
sons elected by them, upon the recommendation of the committee of five appointed 
by such Conference, shall become members of the Association, upon payment of the 
annual dues for the current year herein provided for. 


BY-LAWS. , 


Art. VI. — By-Laws may be adopted at any annual meeting of the Association, 
by a majority of the members present. It shall be the duty of the Executive Com- 
mittee, without delay, to adopt suitable By-Laws, which shall be in force until re- 
scinded by the Association. 

DUES. 
Art. VII. — Each member shall pay five dollars to the Treasurer as annual dues, 


and no person shall be qualified to exercise any privilege of membership who is in 
default. Such dues shall be payable, and the payment thereof enforced, as may be 
provided by the By-Laws. Members shall be entitled to receive all publications of 
the Association free of charge. 


ANNUAL ADDRESS. 

Arr. VIII. — The President shall open each annual meeting of the Association 
with an address, in which he shall communicate the most noteworthy changes in 
statute law on points of general interest made in the several States and by Congress 
during the preceding year. It shall be the duty of the member of the General Coun- 
cil from each State to report to the President, on or before the first day of May, an- 
nually, any such legislation in his State. 


ANNUAL MEETINGS. 


Art. IX.— This Association shall meet annually in the month of July or 
August, at such time and place as the Executive Committee may select, and those 
present at such meeting shall constitute a quorum. 


AMENDMENTS. 


Art. X.— This Constitution may be altered or amended by a vote of three- 
fourths of the members present at any annual meeting, but no such change shall be 
made at any meeting at which less than thirty members are present. 


CONSTRUCTION. 


Art. XI.— The word State, wherever used in this Constitution, shall be deemed 
to be equivalent to State, Territory, and the District of Columbia. 
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The principal officers for the year 1878-79 are: President, James O. Broad- 
head, St. Louis; Secretary, Edward O. Hinkley, 43 North Charles Street, 
Baltimore; Treasurer, Francis Rawle, 402 Walnut Street, Philadelphia. The 
Executive Committee consists of Luke P. Poland, Vermont; Simeon E. Bald- 
win, Connecticut; William A. Fisher, Maryland; and, ez officiis, the Secre- 
tary and the Treasurer. 

Of the desirability of such an association we have no doubt, nor is it any 
less clear that it may become, as was said in the call for the meeting, of great 
service ‘* in helping to assimilate the laws of the different States, in extending 
the benefit of true reforms, and in publishing the failure of unsuccessful ex- 
periments in legislation.”’ 


State Bar Association. — The address delivered by Mr. Justice Miller, 
of the Supreme Court of the United States, before the second annual meet- 
ing of this association, contains several noteworthy suggestions looking to 
changes in the law, suggested by his large experience. After tracing the his- 
tory of the mode of appointing judges, in which he calls attention to the fact 
that the source of appointment is of less importance than the question of the 
length of the term of office, though the two questions are constantly confused 
in the consideration of the subject, JupGe MiLLer proceeds: — 


“On the other hand, it must be confessed that the means provided by.the system 
of organic law in America for removing a judge, who for any reason is found to be 
unfit for his office, is very unsatisfactory. With the exception of a few States which 
have retained the old-fashioned mode of removing an officer by an address to the 
governor by two-thirds of each house of the legislature, impeachment is the only 
remedy. The Constitution of the United States, which in this respect is the model 
on which the constitutions of the States are formed, declares that the President, Vice- 
President, and all civil officers shall be removed from office on impeachment for, and 
conviction of, treason, bribery, or other high crimes and misdemeanors; that the 
trial shall be by the Senate, on articles preferred by the House of Representatives, 
and that no person shall be convicted without the concurrence of two-thirds of the 
members present. 

“ What the ‘high crimes and misdemeanors’ are, for which the remedy may be 
invoked, remains unsettled to this day. It was the most important question in the 
most important State trial ever held in this country, namely, the impeachment of 
President Johnson, and was left there as undecided as ever. There were those who 
believed that some specific penal offence, defined by statute, must be proved, or 

. there could be no conviction; and on this ground'’several of the senators who voted 
for acquittal rested their judgment, while many of those who voted for conviction, 
constituting, perhaps, a majority of the Senate, were of opinion that there might be 
such dangerous exercise of unauthorized power, such total refusal to perform, and 
such moral delinquency in regard to, the duties and requirements of the place, as 
would amount to a high misdemeanor in the sense of the Constitution. Whichever 
view of that question may be right, it is very certain that, after the experience of 
nearly a century, the remedy by impeachment in the case of judges — perhaps in 
all cases — must be pronounced utterly inadequate. Besides the main difficulty of 
deciding in each case whether the charge, if proved, is an impeachable offence, there 
is almost equal difficulty in obtaining a two-thirds vote in a body political rather 
than judicial in its character, liable to changes in its constituency during the usual 
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delay of such a trial, and open from its very nature to appeals to party prejudice, to 
compassion, and to personal friendship. 

“It is not easy, however, to suggest a better remedy. The tribunal would be 
rendered more efficient and more safe by a specific definition of the causes of re- 
moval. There are many matters which ought to be causes of removal that are 
neither treason, bribery, nor high crimes and misdemeanors. Physical infirmities for 
which a man is not to blame, but which may wholly unfit him for judicial duty, are 
of this class. Deafness, loss of sight, the decay of the faculties by reason of age, in- 
sanity, prostration by disease from which there is no hope of recovery, — these 
should all be reasons for removal, rather than that the administration of justice 
should be obstructed or indefinitely suspended. 

“ So, also, there are offences against the law, or conduct which might be made so, 
that peculiarly unfit a man for the office of judge. A vile and overbearing temper 
becomes sometimes, in one long accustomed to the exercise of power, unendurable to 
those who are subjected to its humors. But I think the experience of observers will 
bear me out in saying, that habitual intoxication is, of all this class of disqualifica- 
tions the most frequent. 

“ Two things may be suggested as worthy of consideration in any effort to amend 
constitutions on this subject; namely, that the causes for which a judge may be 
removed from office shall be described with the same precision as that which is 
used in defining indictable offences. Second, that whatever may be the nature of the 
court before which he is tried, the facts of his guilt of the impeachable offence, or 
disqualifications charged, should be found by a jury or some similar tribunal. It is, 
however, to be remembered that a judge should, in the exercise of his functions, be 
trammelled as little as possible by fear of consequences to himself, and, in view of the 
resentments of disappointed suitors, the providing for removal should not be made 
too easy.” 


Passing to a consideration of the jury, the judge reaches the conclusion 
that public opinion is not yet ripe for a candid consideration of its abolition, 
— the reason for which, we think, he gives when he says: — 


“Still, it is probably wise that no man shall be convicted of an infamous crime 
until twelve fair-minded men are convinced of his guilt. I am also forced to admit, 
however, that even in civil cases my experience as a judge has been much more 
favorable to jury trials than it was as a practitioner. And Iam bound to say that an 
intelligent and unprejudiced jury,— when such can be obtained, — who are instructed 
in the law with such clearness, precision, and brevity as will present their duty in 
bold relief, are rarely mistaken in regard to facts which they are called upon to find.” 


Taking up the subject of evidence, the address proceeds: — 


“ An essential element of any system of administering justice is the law of evi- 
dence. The rules by which testimony offered in a suit is to be admitted or rejected, 
and the probative force of the different classes of evidence admitted, must always 
have a controlling influence on the verdict of the jury or the judgment of the court. 

“The common law of evidence was in many respects a very artificial system, and 
probably more restrictive in the rules which admitted testimony than any civilized 
code of laws. And while the courts have felt the evil of many of these limitations 
upon the use of testimony, calculated to throw light on the issue, they have been 
comparatively helpless, by reason of their obligation to follow the established law of 
the case. In this matter, also, legislation has made no progress until a few years 
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back. The exclusion from testifying of the individuals who were likely to know 
more of the matter in controversy than all others, because they are parties to the 
suit, or are interested in the result, is still the law of some of the States, though 
abolished now by most of them. 

“Tt was, until recently, the universal law of this country that the mere contin- 
gent liability to costs rendered the party liable incompetent to testify in the suit. 
Wherever the rule of exclusion on account of interest or of being a party to the 
suit has been abolished, it has met the approval of judges and lawyers, with rare ex- 
ceptions. The only question yet open on that subject relates to its application to 
criminal cases. Many States of the Union now permit a man to testify, who is on 
trial for a criminal offence. In most of them this must be voluntary on his part, and 
he can remain silent if he chooses. But it has been thought proper in such cases 
that the jury shall be instructed that his silence is to raise no presumption against 
him, as it might do if he refrained from giving explanations which the situation 
seemed to require. It may be doubted, however, if the charge of the court in such 
cases will be very effectual. 

“ The exceptions to the law excluding hearsay evidence, which have been some- 
what increased by the courts, might profitably be further enlarged by legislation. 

“The proof of character, whether good or bad, should, in my opinion, be ad- 
mitted in many cases, both for and against the party, where it is now excluded. On 
a charge of crime, or an issue of fraud, which of itself proves the man, if guilty, to 
be a very bad man, it is usual to reject the light which his previous character, 
whether good or bad, will throw on the probability that he would do the act 
charged. 

“ Without enlarging on the subject, Iam of opinion that in criminal causes the 
French system of repeated and very free preliminary examination of the prisoner, in 
the presence of a judicial officer, in which questions are put and answered with 
great freedom, as the facts are developed, in which the accused has the fullest op- 
portunity of prompt and early explanation, and is held responsible for its absence, 
when the examination is postponed and resumed as new information is obtained 
bearing on the guilt or innocence of the party, is much more likely to relieve the 
party, if innocent, of the disgrace and trouble of a formal trial, and to produce con- 
viction in case of guilt, than our artificial strait-laced law of evidence permits. It is 
the boast of the common law that it protects the innocent at all hazards, and that 
it is better that many guilty should escape than that one innocent man should be 
punished. Yet I entertain a very strong conviction that, leaving out of the account 
prosecutions for offences purely political, fewer men are wrongfully punished, and 
fewer guilty ones escape, under the French than under our system of criminal pro- 
cedure. There is in the law of evidence an inviting field for the jurist and the legis- 
lator. The book of Mr. Justice Appleton, of Maine, and the works of Mr. Stephen, 
are encouraging in this direction; and an examination of Mr. Bentham’s labors on 
this subject would well repay the time so expended.” 


RHODE ISLAND. 


AssumpTion OF MortTGacGe sy Grantee. — Supreme Court. — 
Urquhart v. Brayton discusses a question of importance, on which the author- 
ities are in conflict, namely, whether the assumption, by a grantee of land, of 
a mortgage existing thereon, inures to the benefit of the mortgagee, so as to 
enable him to sue the grantee directly. The facts sufficiently appear in the 
opinion, which was delivered by Durrer, C. J., as follows : — 
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“This is an action of assumpsit upon a promise which the plaintiff claims is to be 
implied in his favor against the defendant. The facts are these: On the second day 
of June, 1875, one Alexander O’Toole made his promissory note for $480, payable to 
the plaintiff, one year after date, with interest payable semi-annually in advance 
until the principal is paid. As security for the note, O’Toole gave the plaintiff a 
mortgage on real estate, subject to two prior mortgages, — one for $1,200 and the 
other for $500. On the eighth day of July, 1875, O’Toole conveyed said real estate 
to William W. Brayton, the defendant. The deed, after stating the consideration 
to be $100, and describing the premises, declares that the premises are ‘sub- 
ject to three notes dated as follows: One to Horace Martin, dated Sept. 16, 
1873, for four years, $1,200; one to Walter B. Martin, dated April 6, 1872, for 
three years, $500; and one to William Urquhart, dated June 2, 1875, for one 
year, $450: making whole amount of incumbrances upon said estate twenty-one 
hundred and fifty dollars, which said mortgages are hereby assumed by William 
W. Brayton as part of the consideration of this deed.’ 

“The property was subsequently sold. Prior to the sale, and after the defend- 
ant’s purchase, the defendant paid two instalments of interest on the plaintiff’s 
note, the money to pay one instalment being sent by O’Toole through the defend- 
ant, and the other being paid by defendant himself. 

“The defendant having heard that the plaintiff was offering the mortgage for 
sale for $200, offered him that amount; but the plaintiff denied having offered to 
sell for $200, and demanded $400, which the defendant refused to give. The 
plaintiff then commenced this action. The defendant contends that the action 
cannot be maintained. 

“We think there can be no doubt that the defendant, by accepting the estate 
conveyed, must, as a matter of law, be presumed to have agreed to pay the notes 
secured upon it; for he does not simply buy the estate subject to the mortgages, 
but impliedly assumes to pay the mortgages as a part of the consideration. 
Braman vy. Dowse, 12 Cush. 227; Pike v. Brown, 7 id. 133; Furnas vy. Durgin, 119 
Mass. 500; Crawford v. Edwards, 33 Mich. 354; Collins v. Rowe, 1 Abb. N. Cas. 
97; Thorp v. Keokuk Coal Co., 47 Barb. (S. C.) 439; Jones on Mortgages, §§ 748, 
749. The contract, being implied, is not within the Statute of Frauds; and, not 
being under seal, may be enforced by an action of assumpsit. Pike v. Brown, 
7 Cush. 133; Goodwin v. Gilbert, 9 Mass. 510; Felch v. Taylor, 13 Pick. 133; 
Huff vy. Nickerson, 27 Me. 106; Hinsdale v. Humphrey, 15 Conn. 481; Rawson’s 
Adm’x vy. Copland, 2 Sandf. Ch. 251. 

“The question is, whether the agreement implied between the defendant and 
the grantor inures to the benefit of the plaintiff as one of the mortgagees, so as 
to enable him to sue the defendant directly, or, in other words, whether it can 
create any privity of contract between them. The decisions on this question are 
conflicting, but many of the more recent cases support the right of the mortgagee 
to maintain the action. Burr v. Beers, 24 N. ¥.178; Lawrence v. Fox, 20 id. 268; 
Joslin v. New Jersey Car Spring Co., 26 N. J. Law, 141; Bassett v. Hughes, 5 Re- 
porter, 634; Twichell v. Mears, 6 id. 40; Lamb v. Tucker, 42 Iowa, 118; Putney v. 
Farnham, 27 Wis. 187; Bristow et al. v. Lane et als., 21 Ill. 194; Bohanan v. Pope, 
42 Me. 93; Vrooman v. Turner, 8 Hun, 78; Brown v. Roger Williams Ins. Co., 5 R. I. 
894; Motley v. Manufacturers’ Ins. Co., 29 Me. 837; Carnegie et al. v. Morrison et al., 
2 Met. 381; Brewer v. Dyer, 7 Cush. 837 ; but contra, see Mellen v. Whipple, 1 Gray, 
317, and Crowell v. Currier, 27 N. J. Eq. 152; the right of action being denied in the 
latter case, however, solely on the ground that a promise implied from the acceptance 
of a deed is a specialty. 
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“The ground of decision is variously stated in these cases. It is sometimes 
broadly maintained, that, when one person contracts with another for the benefit of a 
third, the latter, though not privy to the consideration nor cognizant of the contract 
when made, may yet maintain an action upon it. It is sometimes argued that the 
grantee’s retention of a part of the price, on agreeing to pay the grantor’s debt, 
makes the money retained a sort of trust fund, as to which the law implies a promise 
in favor of the creditor ; or, again, it is said the promise may be regarded as made to 
the creditor through the medium of the grantor acting as his agent, so that, when he is 
informed of it, he may ratify and adopt it. This is equivalent to regarding the trans- 
action as a novation, or, if not, we think it may be so regarded. The case stands 
thus: B. is indebted to A.B. sells land to C., who agrees, instead of paying the price 
in full, to assume the debt, or to become A.’s debtor in lieu of B. If A. were present 
assenting, the novation would be consummated on the instant ; but A., being absent, 
learns of the agreement afterward, and assents to it by bringing his action. Why 
may we not hold the novation consummated by the assent so given as effectually as 
if given on the instant? If it be said that in order to create a privity between A. and 
C the assent must be mutual, the answer is that C. had already assented, and there 
was nothing wanting but A.’s assent to perfect the novation. To reach such a con- 
clusion, it is only necessary to make certain presumptions which are so appropriate 
to the nature of the transaction that the law can readily allow them. 

“We think the action is maintainable, and that the plaintiff is entitled to recover 
of the defendant the amount remaining due on the mortgage note. 

“Potter, J., concurring. It seems to me, while concurring in the result, that it 
is not necessary to resort to the doctrine of novation in order to sustain the plaintiff's 
suit. The authorities cited by the plaintiff's counsel amply sustain his right to 
recover. 

“Tt is the simple case of one man’s placing money in the hands of another for the 
use of a third person, and to be paid to him. It is a provision for the benefit of the 
third person, and which he may enforce. And in this case the deed contains the con- 
dition, and the purchaser, by acceptance, promises the seller that he will make the 
payment. 

“Tn some classes of cases, where money is by one man placed in the hands of 
another, and this other promises the first named to pay it, or do something for the 
benefit of a third, the fulfilment of the promise may be interfered with by revocation 
before the third person has accepted or acted on it. That objection does not lie 
here. The vendor could not recall the money from the vendee. 

“ And if the vendee performs his contract and pays the mortgage, that is a full 
protection to any claim on him by the vendor. 

“It is, in fact, a part of the consideration money left in the vendee’s hands. It is, 
so far as the vendee is concerned, the same as if the old mortgage had been dis- 
charged at the time of sale, and he had himself given a new note, or bond and mort- 
gage, for the same sum to the holder of the old one. 

“See the recent case of Twichell v. Mears, in the United States Circuit Court, 
Northern District of Illinois, 6 Reporter, 40; and see Cumberland v. Codrington, 
8 Johns. Ch. 229 ; Parkinson v. Sherman, New York Court of Appeals, June 4, 
1878, 18 Albany Law Journal, 59, issue of July 20, 1878. 


« Judgment for plaintiff.” 
TEXAS. 


INDICTMENT FOR CRIME COMMITTED IN OTHER States. — Ham v. State. 
Court or Arreats. — So serious a matter had the forging of title-deeds to 
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lands in this State become, that the framers of the last Constitution incorpo- 
rated into that instrument a provision that ‘ the legislature shall pass strin- 
gent laws for the detection and conviction of all forgers of land titles, and 
make such appropriations of money for that purpose as may be necessary.” 
The first legislature which assembled under this Constitution, on the 28th of 
July, 1876, passed an act entitled ‘* An Act to provide for the detection and 
conviction of all forgers of land titles;’’ and, on account of the necessity for 
its immediate operation, declared it should go into effect from and after its 
passage. As it was known that the largest part of such forgeries were com- 
mitted by citizens of other States, the law provided: — 


“Sect. 5. Persons out of the State may commit, and be liable to indictment and 
conviction for committing, any of the offences hereinbefore enumerated, which do 
not, in their commission, necessarily require a personal presence in the State ; the 
object of this act being to reach and punish all persons offending against its pro- 
visions, whether within or without the State ; and indictments under this act may be 
presented by the grand jury of Travis County, in this State, or in the county in 
which the offence was committed, or in the county where the land lies, about which 
the offences in this act were committed. General Laws, 15th Legislature, p. 60.” 


The defendant, who had been arrested by virtue of an extradition warrant 
issued by the Governor of Missouri, upon a requisition of the Governor of 
Texas, was indicted in Travis County for uttering and using a forged deed in 
the County of Blanco. The defendant pleaded to the epeneetion of the court, 
among other things, — 


“2. That the offence named in the indictment, if committed at all, was committed 
whilst defendant was a citizen of, and within the jurisdiction of the State of Missouri, 
and not within the limits and jurisdiction of the State of Texas; and that, under the 
Constitution and laws of the United States, a citizen of Missouri cannot be tried in 
Texas for a crime committed in Missouri; and that the law seeking to hold him so 
liable to trial in Texas is unconstitutional and void.” 


The State demurred to the plea; the demurrer was sustained, and the de- 
fendant convicted. On appeal, the court (WauTE, J.) said, touching the plea 
that the crime had been committed in another State: — 


“ We now turn to the questions raised by the second plea to the jurisdiction, which 
are, that the fifth section of the act of July 28, 1876, is unconstitutional; and that 
under the laws of the United States a citizen of Missouri cannot be tried in Texas 
for a crime committed in Missouri. 

“ The constitutional objections are: 1st, The subject-matter of this section is not 
embraced in, nor germane to, the object expressed in the title. Art. 3, § 35, Consti- 
tution. 2d, Because it is a special or local law. Art. 3, § 36, Constitution. 

“Neither of these objections are tenable. With regard to the first, we might 
simply content ourselves with quoting the title of the act, which is, ‘ An Act to pro- 
vide for the detection and conviction of all forgers of land titles,’ and, certainly, is 
comprehensive enough to embrace every class and character of land forgers and land 
forgeries. And the fifth section only provides for the classes legitimately belonging 
to the general head. As was said by Wheeler, J., in Tadlock v. Eccles, ‘The terms 
employed in the title of the act are sufficiently significant of the subject of its pro- 
visions ; and that was what the clauses in the Constitution intended. . . . Various 
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and numerous provisions may be necessary to accomplish the one general object, 
which an act of the legislature proposes. Nor could it have been intended that no 
act of legislation could be constitutional which had reference to the accomplishment 
of more than one ultimate end. For an act, having one main or principal object in 
view, may incidentally affect or be promotive of others ; and it would be impossible 
so to legislate as to prevent this consequence. The intention, doubtless, was to pre- 
vent embracing in an act, having one ostensible object, provisions having no resem- 
blance to this object, but really designed to effectuate other and wholly different 
objects, and thus conceal and disguise the real objects proposed by the provision of 
an act under a false or deceptive title.’ 20 Tex. 782. See the whole subject 
elaborately reviewed in Giddings v. San Antonio, and the leading authorities there 
cited, 47 Tex. 548 ; Hasslemeyer v. The Stute, 1 Tex. Ct. App. 690. 

“ As to the second objection, viz., that it is a special or local law, it will be found 
that the section does not come within the purview of such laws as construed by our 
Supreme Court, in Benyon v. Black, 47 Tex. 558; and by this court, in Lastro v. 
The State, 3 Tex. Ct. App. 363. 

“Nor has any constitutional provision been violated by the legislature in pro- 
viding that indictments arising under the act might be presented in Travis County, 
no matter in what county the forgery was committed and intended to operate. The 
same may also be said of the other position, that a citizen of Missouri could not be 
tried in Texas for an offence committed by him in the State of Missouri. The two 
propositions are in the main similar, and the same general principles of law underlie 
and control the authority in the legislature to enact such laws. These principles are 
concisely stated by Mr. Bishop in his work on Criminal Procedure. He says: 
‘ Another thing is, that the locality of the crime is not necessarily in law, or always 
in fact, in the same county with the personal presence of him who commits it. We 
have, indeed, seen that, to constitute a crime, an evil intent must combine with the 
evil act; but though we usually contemplate the intent as existing in the mind as in- 
habiting the body, yet legally, instead of this, the intent follows and dwells with the 
act, and this may be where the bodily presence is not. Thus, if a man stand upon 
the shore within a county, and by discharging firearms kills another upon the high 
seas without the county, he is triable for the murder by the admiralty which has 
jurisdiction over the locality where the ball took effect, and not over the place where 
he stood to perpetrate the crime. And one who poisons another by the help of an 
innocent agent is guilty of murder in the county where the murder took place. So 
a person who put forth a libel, or threatening letter, or a letter containing a forged 
instrument, intended to defraud one to whom it is addressed, or a letter making a 
false pretence to a person, who thereupon parts with his goods in the county where 
he receives it, or soliciting one to commit a crime, may be indicted in the county to 
which it is sent, though he does not go there himself.’ And he concludes from the 
doctrine thus laid down, ‘it follows that a man may commit a crime against a State 
or county, upon whose soil he never placed his foot.’ 1 Bish Crim. Pro. (2d ed.) § 53; 
1 Bish. Crim. Law, §§ 109,110, 112,556 ; Commonwealth v. Harvy, 8 Amer. Jurist, 69; 
People v. Adams, 3 Denio, 190 ; Commonwealth v. Smith, 11 Allen, 244. 

“Upon the other point, the validity of the law in conferring jurisdictiqn upon the 
District Court of Travis County, the doctrine as stated by Mr. Bishop is thus laid 
down: ‘ But if a statute creates an offence which in terms must consist of acts both 
within and without the State, an indictment will lie in that county within the State 
in which what we may call the domestic part of the transaction is performed.’ 1 Bish. 
Crim. Pro. § 56. This is admitted to be the general rule. It is, however, merely techni- 
cal, Henderson v. The State, 14 Tex. 517,518 ; and is subject to the power of the legis- 
lature to extend the jurisdiction in cases where it is not deemed necessary thus to 
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limit it (1 Hale’s P. C. 706), if not prohibited by the constitutional provisions. The 
right to be tried in any particular court or county is neither an absolute nor a 
vested right. March v. The State, 44 Tex. 76. When not restricted by the Consti- 
tution, questions of venue and jurisdiction are objects of legislative control. In the 
States, plenary power, for all purposes of civil government, when not expressly or 
impliedly withheld by the Constitution, is in the legislature. Cooley on Const. Law, 
vide §§ 88, 89.” 


WISCONSIN. 


TRADE-MARKS. — CONSTITUTIONAL Law. — Leidersdorf v. Flint (UNITED 
Srates Crrcurr Court, Eastern District oF Wisconsin) is a decision 
of importance on the authority of Congress to legislate on the subject of trade- 
marks. ‘The case is stated in the opinion, which was delivered by Dyer, J., 
Mr. Justice Harwan, who sat at the hearing, concurring: — 


“ This is a bill for an injunction to restrain an alleged infringement by defendant 
of complainant’s trade-mark, used upon packages of tobacco, and registered accord- 
ing to act of Congress. Both complainants and defendant are citizens of Wisconsin, 
and the bill is based upon that provision of section 4942, Rey. Stat., which gives to 
the party aggrieved by the wrongful use of his trade-mark a remedy by injunction, 
according to the course of equity in any court having jurisdiction over the person 
guilty of such wrongful use, and is filed upon the theory that this court has jurisdic- 
tion to entertain such a bill, though both parties are citizens of the same State. 

‘The bill is demurred to on the ground that the court has no jurisdiction, and the 
demurrer raises the question of the constitutional power of Congress to legislate 
upon the subject of trade-marks. The question is important, and appears to be new, 
since, with the exception of Duwell v. Bohmer, 10 Ch. L. N. 856, we were referred 
upon the argument to no reported case in which it has been determined. od 

“ The statutory provisions relating to trade-marks are contained in title 60, Rev. 
Stat., which is entitled ‘ Patents, Trade-marks, and Copyrights.’ They authorize 
the registration of trade-marks, impose restrictions upon such registration, and con- 
fer certain remedies for the protection of the rights of parties who have complied 
with the requirements of the statute. The remedies thus given are mentioned in 
section 4942, which provides ‘that any person who shall reproduce, counterfeit, 
copy, or imitate any recorded trade-mark, and affix the same to goods of substan- 
tially the same descriptive properties and qualities as those referred to in the regis- 
tration, shall.be liable to an action on the case for damages for such wrongful use of 
such trade-mark, at the suit of the owner thereof; and the party aggrieved shall also 
have his remedy according to the course of equity to enjoin the wrongful use of his 
trade-mark, and to recover compensation therefor, in any court having jurisdiction 
over the person guilty of such wrongful use.’ 

“The only clause in the Constitution from which it can be claimed Congress 
derives its power to legislate upon the subject is article 1, § 8, clause 8, which 
authorizes Congress ‘ to promote the progress of science and useful arts, by securing 
for limited times to authors and inventors the exclusive right to their respective 
writings and discoveries.’ If the power in question is given by this clause of the 
Constitution, then, inasmuch as by section 629 of the Rev. Stat. the circuit courts are 
invested with original jurisdiction of all suits at law or in equity arising under the 
patent or copyright laws of the United States, and in view of the act of Congress of 
March 3, 1875, which confers jurisdiction in all civil cases arising under any law of 
the United States where the amount in dispute exceed: $500, and of the provisions 
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of section 4912, Rev. Stat., above referred to, there is ground for claiming that the 
courts of the United States have jurisdiction in suits which involve the right to 
trade-marks without regard to the citizenship of parties. 

“ But in contending that the power to legislate upon the subject of trade-marks 
is derived from the constitutional provision before cited, it must be necessarily as- 
sumed that the maker of a trade-mark is an ‘ author or inventor,’ and that a trade- 
mark is a ‘ writing or discovery,’ within the meaning of that clause. 

“ Argument, we think, can hardly be needed to demonstrate that a law regulat- 
ing trade-marks is not in any just sense a copyright law. The general meaning of 
the term ‘ copyright’ is an author’s exclusive right of property in the work which he 
produces. It includes the right of the citizen who is an author of any book or writ- 
ing, any literary, dramatic, or musical composition, any engraving, painting, map, 
chart, or print, and of models or designs intended as works of art. It is something 
which appertains to authors who, by their writings and designs, promote the ad- 
vancement of literature, science, and the useful arts. An author, by standard defi- 
nition, ‘is one who produces, creates, or brings into being; the beginner, former, or 
first mover of any thing; hence, the efficient cause of a thing.’ 

“The term is appropriately applied to one who composes or writes a book ‘ or 
writing ;’ and, in a more general sense, to one whose occupation is to compose and 
write books or ‘ writings.’ 

“So, too, invention implies originality. Originality, not mere mechanical dex- 
terity, is the test of invention. Blake v. Stafford, 3 Fish. 305. It is the ‘ finding out, 
contriving, creating, of something which did not exist, and was not known before, 
and which can be made useful and advantageous in the pursuits of life, or which 
can add to the enjoyments of mankind.’ Conover v. Roach, 4 Fish. 16; Ransom v. 
Mayor of New York, 1 id. 264. ‘To entitle one to the character of an inventor, he 
must himself have conceived the idea embodied in his improvement. It must be the 
product of his own mind-and genius.’ Pitts v. Hall, 2 Blatchf. 234. 

“ The dissimilar characteristics of trade-marks and copyrights, and inventions for 
which patents may be granted, have been pointed out or illustrated in various adju- 
dicated cases. A trade-mark has been very well defined as one’s commercial signa- 
ture to his goods. It may consist of a name, symbol, figure, letter, form, or device, if 
adopted and used by a manufacturer or merchant, in order to designate the goods he 
manufactures or sells, to distinguish the same from those manufactured or sold by 
another, so that the goods may be known in the market as his, and to enable him to 
secure such profits as result from his reputation for skill, industry, and fidelity. 
McLean vy. Fleming, 6 Otto, 254; Upton on Trade-marks, 9; Zaylor v. Carpenter, 
2 Sandf. Ch. 603. 

“ The basis of a trade-mark right is, primarily, the encouragement of trade. As 
the court, in discussing the subject, say, in Patridge v. Menck, 2 Paige, 103, the ques- 
tion in such a case is not whether a person was the original inventor or proprietor of 
the article made by him and upon which he puts his trade-mark, nor whether the 
article made and sold by another under his trade-mark is an article of the same 
quality or value. But the court proceeds upon the ground that the complainant has 
a valuable interest in the good-will of his trade or business ; and that, having appro- 
priated to himself particular label or sign, or trade-mark, indicating that the article 
is manufactured or sold by him or by his authority, or that he carries on his busi- 
ness at a particular place, he is entitled to protection against any other person who 
pirates upon the good-will of his customers or of the patrons of his trade or business, 
by sailing under his flag without his authority or consent. 

“The name, word, mark, device, or symbol constituting a trade-mark may be 
devoid of novelty, originality, and of any thing partaking of the nature of invention. 
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As the Supreme Court say, in Canal Co. v. Clark, 13 Wall. 822, ‘ Undoubtedly words 
or devices may be adopted as trade-marks, which are not original inventions of him 
who adopts them. Property in a trade-mark, or, rather, in the use of a trade-mark or 
name, has very little analogy to that which exists in copyrights, or in patents for in- 
ventions. Words in common use, with some exceptions, may be adopted, if, at the 
time of their adoption, they were not employed to designate the same or like articles 
of production.’ So, in McLean v. Fleming, supra, it is said that trade-marks are not 
required to be new, and may not involve the least invention or skill in their applica- 
tion or discovery. 

“As is well shown by a writer who has with evident care collated the authorities 
on this subject (7 C. L. J. 148), the foundation of title to a trade-mark is priority of 
adoption and actual use in trade, and it, neither in application nor discovery, neces- 
sarily possesses the elements of originality, novelty, or invention. 

“The power given to Congress to promote the progress of science and useful arts 
is restricted to the rights of authors and inventors ; and, further, their rights are only to 
be secured for a limited time. Livingston v. Van Ingen, 9 Johns. 566. 

“ This limitation in time is imposed by the constitutional provision itself. But 
the right to a trade-mark is of common-law origin, and, as a common-law right, is 
limited only by the period of its use, and ceases only with its abandonment. Prop- 
erty in inventions and discoveries did not exist at common law, and for their protec- 
tion we have to look wholly to the constitutional provision on the subject. 

“The consideration for which a grant is made by the public to the author ofa new 
and useful invention, of an exclusive right, is the benefit resulting to the public from 
the invention. ‘The consent of the inventor to make his invention known and availa- 
ble to others, and ultimately to give it to the public, constitutes the consideration for 
which he is entitled to receive protection from the government in the form of the 
grant of an exclusive right. Curtis on Patents, Preface. Not so with trade marks; 
for, when the exclusive right to use a trade-mark terminates, no corresponding bene- 
fits result to the public. Its value is gone when it ceases to be exclusive, and 
becomes the property of the public. 

“ Mr. Browne, in his treatise on Trade-marks, says: ‘The rights of inventors and 
authors, as long settled in Great Britain, were familiar to the framers of the Consti- 
tution ;’ and as Mr. Justice Story says: ‘It is doubtless to this knowledge of the 
common law and statutable rights of authors and inventors that we are to attribute 
the constitutional provision, being beneficial to all parties. It was beneficial to 
authors and inventors, because it maintained their rights to the product of their in- 
tellectual labor ; and beneficial to the public, as it would promote the progress of 
science and the useful arts, and admit the people at large, after a short interval, to 
the full possession and enjoyment of all writings and inventions, without restraint. 
In short, the only boon which could be offered to inventors to disclose the secrets of 
their discoveries would be the exclusive right and profit of them, as a monopoly, for 
a limited period. A copyright is limited by time ; a trade-mark is not. A copyright 
is limited territorially ; but a trade-mark acknowledges no boundaries. They are 
unlike in their natures.’ 

“In every aspect suggested, and in other respects which might be suggested, it 
would seem that the analogy between property in the use of a trade-mark and a 
patent for an invention, and between a trade-mark right and a copyright, fails. Prop- 
erty in a trade-mark exists independently of statute. It is otherwise with inventions 
and discoveries. They, as is said by the court, in Rodgers et al. v. Philp et al., 1 Off. 
Gaz. 31, ‘are protected only in consequence of the constitutional provision on the 
subject which does not apply to trade-marks.’ 

“ Considering with care the important question involved, and not unmindful that 
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the question, whether a law be void for repugnancy to the Constitution, or for want 
of constitutional authority to enact it, is at all times one of much delicacy, I am con- 
strained to hold that legislation by Congress upon the subject of trade-marks is not 
authorized, either by the letter or spirit of the constitutional provision from which 
such authority is sought to be deduced. ‘The maker of a trade-mark is neither an 
author nor inventor; and a trade-mark is neither a writing nor a discovery, within 
the meaning and intent of the constitutional clause in question. 

“Tt may be added, that the constitutionality of the trade-mark statute cannot be 
sustained under the clause which gives to Congress the power to regulate commerce 
among the several States, nor, in my opinion, under any of the provisions of the Con- 
stitution which prescribe the legislative powers of Congress. 

“ From these views, it follows that this court is without jurisdiction to entertain 
the present controversy, which, as before stated, is between citizens of the same 
State. Demurrer to bill sustained.” 


That the question is of considerable practical importance, appears from the 
fact that, according to the report of the Commissioner of Patents, there were 
registered for the year ending with June, 1,505 trade-marks. 


ENGLAND. 


Stoten Birt. Estoprer.— Court or Appear. Bazendale vy. Ben- 
nett. —In a suit by the plaintiff as holder of a bill of exchange against the 
defendant as acceptor, it appeared that the defendant had received from one 
Holmes, with whom he had dealings, a blank draft, which the defendant 
accepted, and returned to H. H., not needing it, returned the draft to the 
defendant, who put it in an unlocked drawer in his private room. Subse- 
quently, the draft was stolen, the name of Cartwright added as drawer, with- 
out the defendant’s knowledge; and it came into the hands of the plaintiff as 
a bona fide holder for value. ; 

Lopes, J., before whom the case was tried, held that the defendant had led 
to the bill getting into circulation, by having left it undestroyed in an unlocked 
drawer; and the plaintiff having taken it without any suspicion of the cireum- 
stances, the case was not distinguishable from Young v. Grote, 4 Bing. 253, and 
Ingham v. Primrose, 7 C. B. x. 8. 82. Judgment was entered for the plain- 
tiff. On appeal, BRAMWELL, L. J., said: — 


“Tam of opinion that this judgment cannot be supported. The defendant is sued 
on a bill alleged to have been drawn by one Cartwright, on and accepted by him. In 
very truth, he never accepted such a bill; and, if he is to be held liable, it can only 
be on the ground that he is estopped from denying that he did so accept the bill. 
Estoppels are odious ; and the doctrine should never be applied, without the neces- 
sity for it. It never can be applied, except in cases where the person against whom 
it is used has so conducted himself, either in what he has said or done, or failed to say 
or do, that he would, unless estopped, be saying something contrary to his former 
conduct in what he had said or done or failed to say or do. Is that the case here? 

- Let us examine the facts. 

“ The defendant drew a bill (or what would be a bill, had it had a drawer’s name), 
without a drawer’s name, addressed to himself, and then wrote what was, in terms, an 
acceptance across it. In this condition, it not being a bill, it was stolen from him 
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filled up with a drawer’s name, and transferred to the plaintiff, a bona fide holder for 
value. It may be that no crime was committed in the filling in of the drawer’s name ; 
for the thief may have taken it to a person, telling him it was given by the defend- 
ant to the thief, with authority to get it filled in with a drawer’s name by any person 
the thief pleased. This may have been believed, and the drawer’s name, bona fide, 
put by such person. 

“T do not say such person could have recovered on the bill. Iam of opinion he 
could not; but what I wish to point out is, that the bill might be made a complete in- 
strument, without the commission of any crime in the completion. But a crime was 
committed, in this case, by the stealing of the document; and, without that crime, 
the bill could not have been complete, and no one could have been defrauded. Why 
is not the defendant at liberty to show this? Why is he estopped? What has he 
said or done, contrary to the truth, or which should cause any one to believe the truth 
to be other than it is? Is it not a rule that every one has a right to suppose that a 
crime will not be committed, and to act on that belief? Where is the limit, if the 
jefendant is estopped here? Suppose he had signed a blank check, with no payee 
or date or amount, and it was stolen, would he be liable or accountable, not merely 
to his banker, the drawee, but to a holder? If so, suppose there was no stamp law, 
and a man simply wrote his name, and the paper was stolen from him, and some- 
body put a form of acheck or bill to the signature, would the signer be liable? I can- 
not think so. But what about the authorities ? It must be admitted that the case of 
Young v. Grote and the case of the bill torn in two (/ngham v. Primrose) go a long 
way to justify this judgment ; but in all those cases, and in all the others where the 
alleged maker or acceptor has been held liable, he has voluntarily parted with the 
instrument: it has not been got from him by the commission of a crime. This 
undoubtedly, is a distinction, and a real distinction. 

“ The defendant here has not voluntarily put into any one’s hands the means, or part 
of the means, for committing a crime. But it is said he has done so, through negligence. 
I confess I think he has been negligent; that is to say, I think, if he had had this 
paper from a third person as a bailee, bound to keep it with ordinary care, he would 
not have done so. But then this negligence is not the proximate or effective cause 
of the fraud: a crime was necessary for its completion. Then the Bank of’ Ireland 
vy. Evans’s Trustees, 5 H. L. C. 889, shows that, under such circumstances, there is no 
estoppel. It is true that was not the case of a negotiable instrument ; but those who 
complained of the negligence were the parties immediately affected by the forged 
instrument. 

“Brett and Baceatay, L.JJ., concurred. 

Appeal allowed.” 


Lorp CHELmsForp. — Frederick Thesiger (Lord Chelmsford), formerly 
Lord Chancellor, died on the 5th of October, in his eighty-fifth year. Lord 
Chelmsford began his career by taking service in the navy, and, with his 
uncle, was present at the battle of Copenhagen. After the downfall of Napo- 
leon, however, he left the navy, and entered upon the study of the law. He 
was called to the bar in 1818. He was made a King’s Counsel in 1834; was 
Solicitor-General in 1844-45; Attorney-General in 1845-46, and again in 1852; 
and in 1858 was made Chancellor, with the title of Baron Chelmsford. Re- 
signing in 1859, he was again Chancellor from July, 1866, to February, 1868. 
Speaking of his career at the bar, the Law Journal says : — 


“At the bar, Mr. Thesiger — or perhaps we ought to say, Sir Frederick Thesiger 
— achieved a success almost without parallel. He was not quite so persuasive as 


‘ 
4 
j 
> 
i 
a 
a 
q 
q 
4 


SUMMARY OF EVENTS. 395 


Scarlett, but far more eloquent, and certainly more admired and respected. His fine 
presence, equal temper, pleasant manner, and excellent voice attracted attorneys, 
suitors, and jurymen; while his high sense of honor, courteous bearing, and real 
kindness of heart won the affection and esteem of the bar. Undoubtedly, he was the 
most popular barrister of his day, and was especially the favorite of the attorneys 
and solicitors of his time. In society he shone with equal brightness ; and even in 
his old age, his jokes, sallies of humor, and anecdotes lost nothing of their fun and 
point. It was the fashion to decry his ‘law,’ on the general principle, or rather on 
the common fallacy, that an eloquent man is never a profound lawyer. But a fair 
and unprejudiced study of his judgments in the House of Lords would lead an in- 
quirer to form a different and more correct estimate of his powers. In truth, Nature 
had been liberal to him; for she had bestowed on him bodily and mental gifts of a 
high order, and given him those qualities, both outwardly and inwardly, which e 
to make up a successful barrister and able judge. , 


An observation which Lord Chelmsford’s death has called out, that he has 
left no mark upon the law, gives the Law Times occasion to remark : — 


“When judges die, we hear remarks as to whether they have or have not left their 
mark upon English law. In our opinion, it is satisfactory that these remarks should 
have been made so frequently in modern times, because the conclusion to be drawn 
is, that the leading principles of our law are so well settled, that there is little for 
great judicial minds to be exercised upon whereby they can become conspicuous, 
and leave their mark on our jurisprudence. The death of Lord Chelmsford has 
given occasion to an observation of this character. He has not, it is said, left any 
particular mark upon our law. Undoubtedly, he was not so great a lawyer in the 
sense of possessing a profound knowledge of law as some of his predecessors and 
contemporaries ; but he had a sufficient knowledge to make a perfectly efficient Lord 
Chancellor, and up to a very recent period he continued to be a very valuable mem- 
ber of the House of Lords, and his judgments have never been otherwise than clear 
and sound. Up to the date of the appointment of law lords with life peerages, Lord 
Chelmsford took a prominent part in the decisions of the House ; his mind evidencing 
great activity in the Buckhurst Peerage Case (1876), and its usual grasp of principles 
in the case decided earlier in the same year of Misa v. Currie, — a case involving very 
nice questions of mercantile law. In the latter, his Lordship presided and delivered 
aluminous judgment. We predict that, in the future, few judges will become known 
to posterity by the great landmarks which they have erected. To-day and the future 
can offer only opportunities of applying principles more or less established. We do 
not say that therefore law must be more certain. To apply settled principles to the 
complicated facts which so frequently present themselves to our courts, is by many 
considered a matter of greater difficulty than the enunciation of original principles 
subsequently accepted as sound.” 


Tue Irish Bencu. — The Irish bench has sustained a severe loss in the 
dehth of Judge Keogh, and the retirement of Lord Justice Christian. Of the 
former, the Daily News says : — 


“The death of Mr. Justice Keogh, which took place at Bingen, removes a very 
vigorous and striking personality from the Irish bench. His decline in health was 
brought very prominently before the public, about a month ago, by the attack he 
made on his valet in a paroxysm of delirium. This unfortunate mental aberration 
had passed away before his death ; but it had rendered impossible his return to his 
judicial duties, even had his life been prolonged. Mr. Justice Keogh was known in 
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the House of Commons, before his elevation to the bench, as a speaker of much force 
and eloquence. As Solicitor-General for Ireland under the coalition ministry, and 
Attorney-General for Ireland under Lord Palmerston’s administration, he left behind 
him in the House, on his elevation to the bench in 1856, a reputation worthy of the 
able men who have held the same office. In his judicial career, he was somewhat 
less fortunate. Few, even Irish, judges have been more constantly attacked ; and it 
is stated that to the attacks which followed his celebrated judgment in the'Galway 
Election Case in 1872, the unhinging of his mind in his last illness is to be traced. 
That judgment was one of the most striking judicial documents ever issued. Its 
complete history of the political struggle, and its elaborate exposure of the intrigues 
in which some members of the priesthood had taken part, were expressed in language 
which is unusual on the bench. The judgment, however indiscreet some of its 
phrases might be, was a testimony to the thoroughness with which he did his judi- 
-cial work. It had the air of taking a side; but there was no reason to doubt its 
impartiality. The same may be said of many of his judgments with which fault was 
found. It was of him that it was wittily said by a discomfited advocate, in a case 
that he had lost, that the judge had won. His manner, and perhaps his cast of 
mind, were not judicial; but he probably only seemed to take a side when he had 
been convinced on which side justice lay. The Galway judgment had in it a good 
deal of passionate indictment and invective; but it was substantially just; and the 
public on this side the Irish Channel, at least, admired the courage of the man, if 
they doubted the discretion of the judge in using such language. Mr. Justice Keogh 
was one of a few men, some of whom still remain, who were Roman Catholics with- 
out being Ultramontanes. His political connections had been with the Liberal party, 
though he had disagreed with them on the Ecclesiastical Titles Act, and at first 
refused to take office till it was repealed. It became, however, a dead letter, and he 
probably anticipated this result, when he consented to take office in the year after 
it had been passed.” 

Lord Justice Christian has, of late years, become notorious on account of 
his quarrels with the law reporters, —a notoriety that has unhappily tended 
to divert attention from his very great merits as a judge. 


Lorp Carrns. — Letters-patent have been passed under the Great Seal, 
granting Lord Chancellor Cairns the dignities of a viscount and earl of the 


United Kingdom, by the names and titles of Viscount Garmoyle, in the county 
of Ant: ‘m, and Ear! Cairns. 


Cats 1n Court. — The learned Master of the Rolls, in Musgrave v. 
Horner (23 W. R. 125), inquired with dismay, Was the court to take upon 
itself the superintendence of farming operations throughout the country? and 
intimated his strong objection to such an extension of the jurisdiction of the 
court. But, on Wednesday last, the court appears to have been asked to 
undertake a jurisdiction which must be considered even more onerous. Ac- 
cording to the report in the Times of a case of Poland vy. Iron, a motion Was 
made to restrain the owner of property at Dover from, among other things, 
** permitting a cat to mew.’? Weare informed that the learned vacation judge 
expressed some perplexity as to the course to be adopted, having regard to 
‘the natural desire of a cat to mew;”’ and ultimately the defendant pru- 
dently undertook, ‘‘as much as possible,’’ to abate the nuisance complained 
of, and the motion was allowed to stand to the hearing. The public will 
naturally look with interest for the final decision of the question. As to the 
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merits of the particular case, of course, we say nothing; but we may be per- 
mitted to remark generally, that, although all must feel the suppression of a 
powerful instinct of the feline race to be a matter of some difficulty, no urban 
resident will regret to find that tom cats are within the reach of ‘the long 
arms of the court.’? — Solicitors’ Journal. 


Ir is believed that the Corpus Professorship of Jurisprudence at Oxford, 
which Sir Henry Sumner Maine resigns at the end of this year, will be con- 
verted into a Professorship of Constitutional Law and Legal History. 


LeeGav Business. — The legal journals in England complain that the uni- 
versal stagnation of commerce has largely affected the profession, and that 
new work is very limited. In the Chancery Division, the list of causes for 
hearing this Michaelmas contains 412 cases, being nearly 200 less than there 
were at a corresponding period a year ago. Even divorce business has fallen 
off, and it is suggested that there is, in fact, less cruelty and adultery than 
when money was plentiful. — Foreign Exchange. 
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[We have been requested by Messrs. Little, Brown, & Co. to print the follow- 
ing letters. — Eps.] 


[From the “ Chicago Legal News,” July 13, 1878.] 
THE LATE PROFESSOR WASHBURN. 


CamMBRIDGE, July 6, 1878. 
To the “ Chicago Legal News :” — 


Tue late Professor Washburn was much beloved by those who knew him. He 
was supposed, while he lived, to be truthful and honest. Never, during a long life, 
was he charged with playing tricks on his professional brethren, or intentionally 
misleading young men seeking to enter the legal profession. As an author in the 
law, it was never said that he pirated the labors of others and claimed them as his 
own, or made pretensions in any other form that his books contained what was not 
in them. 

Under these circumstances, I am not alone in regretting that, in the very home 
so recently bereft of the light of his presence, he should be publicly charged with 
the lowest, meanest, and most stupid of all forms of dishonesty. And I write this 
note, not because I am, more than any other man, custodian of his reputation, but 
because a hint from some source is needed, that no accusation against his integrity 
should be credited, unless sustained by evidence which will bear scrutiny. What I 
particularly allude to, is the following: — 

In the American Law Review for July, 1878, p. 800, is a notice of Washburn’s 
Criminal Law Manual, recently published. It is editorial, signed by no name or 
initial, carrying with it, therefore, the full weight so justly due to that eminent peri- 
odical. It opens by saying that the book under review, which, the reader will re- 
member, contains only about two hundred and fifty, not large, duodecimo pages, 
exclusive of prefatory matter and index, and which extends in its scope to the plead- 
ing, practice, and evidence, as well as to the law of the subject, “ professes to give a 
concise, but complete and accurate, view of the law of crimes.” As it is impossible that 
any production of the size should do any such thing, here is a charge that the de- 
ceased author was not only a scoundrel but a fool; that, besides telling the public 
what he knew was not true of his book, he was silly enough to think the public 
could be duped by the lie. 

Now, at whose door is the falsehood? Let any one who cares to look into the 
subject, open Washburn’s book and see. Negatively, he will find in it no such words 
as the Review employs, and no other words equivalent tothem in meaning. Affirma- 
tively, he will find abundant language conveying the contrary idea. For example, 
in the “ Author’s Preface ” it is said: “The object at which it [the book] aims is to 
present, in an intelligible form, so much of the familiar and well-settled principles of 
these departments of the law as shall prepare the mind of the student for taking up 
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the entire subject in detail. by showing in advance the topics embraced in it and 
the relations they hold to each other.” “Nor,” the author adds in the body of the 
work, “ will it be necessary to attempt to enumerate all these [crimes], since the pur- 
poses at which it aims are rather to give an idea of the forms of process and modes 
of prosecution by which crimes are made cognizable by the courts, than to point 
out the distinctive characteristics of the different classes into which they are di- 
vided.” Page 24. But, says the Review, the writer who thus states his purpose 
“ professes to give a concise, but complete and accurate, view of the law of crimes.” What 
a blessed thought for an honest man it is, that, when he dies, having endeavored to 
walk uprightly among his fellow-beings through life, those who live after him and 
conduct eminent periodicals will do him justice ! 

The book, the purpose of which is thus described by its author, and thus falsified 
by the Review, “is,” says the latter, “concise, but is neither accurate nor complete. 
In fact, its omissions are more noticeable than its contents ; for, without even a word 
of explanation, it leaves out all that class of crimes of which the names would offend 
delicate ears.” So the Review was after smut, and, failing to find it, became un- 
happy, and hence its misrepresentations of the author’s professed purpose. 

The above samples are from the first five lines of the article. Readers wishing 
to go through with the rest are commended to the “ original.” If they will take 
nothing for granted, but compare all with the books suggested and the authorities, 
they will not much complain as the result that it has in the packing, like a nice box 
of strawberries or an honest barrel of apples, all the biggest at the top. 

In a recent number of the Southern Law Review (for April-May, 1878), I took 
occasion to comment approvingly on a plan of making law-books, now a good deal 
in favor with various classes of professional gentlemen, and much encouraged by 
legal periodicals, and among them the American Law Review, the object whereof is 
to sharpen the wits of practitioners. The plan is for the author to put into his 
preface a statement of what his book contains, in language which can be read two 
ways. As the dull mind will understand it, it promises something mightily desirable, 
which, in truth, is not in the book, and perhaps cannot in the nature of things be 
there ; such, for example, as the words which the American Law Review puts into 
the mouth of Washburn, would indicate. But, in the other way of reading it, pos- 
sible only to him who has become sharp, all is right. The dull practitioner buys the 
book; by relying upon it he loses his case; then his excited mind chafes till it 
becomes bright. Thus he is able, at last, not only to read the preface correctly, but 
to avoid being duped by other specious falsehoods which will arise in his future 
practice. 

An act like this, however, is one of voluntary sacrifice on the part of the author ; 
it is a sort of laying down of his life for the good of his patrons, as well as a way 
of getting patrons. On the other hand, no man has the right to lay down another's 
life for anybody’s good. This is the point at which, I submit, our excellent Review 
has erred. If Washburn, while in the flesh, had seen fit to lay down his reputation 
as an upright man for the good of the dull heads in our profession, it would have 
been proper for the Review to encourage and help him therein. But, as he did not 
choose this, it ought not, now he is dead, to be thrust upon his fame. 

I write to this journal instead of the Review, because it is weekly, while the 
latter is quarterly, and a great deal of time will elapse before a number of the more 
ponderous periodical will appear. The Review will still have the opportunity to make 
the correction if it chooses, with no pressure brought upon it by a correspondent. 
In our free and happy land, no one, I submit, ought to interfere, even by a gentle 
pressure, with the right of any legal periodical, high or low, to lay down its life for 
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the good of the profession it was born to serve. If one day it indorses the sort of 
preface which I have just commended, and the next day falsely accuses an honest 
author with having employed it, practitioners will learn to look into new books and 
new editions for themselves to ascertain their merits and defects, and to spend their 
moments of light reading on a purer class of fiction. 
Respectfully yours, 
Joet P. Bisnop. 


[From the “ Chicago Legal News,” Oct. 12, 1878.] 
FALSEHOOD AND CRITICISM DISTINGUISHED. 
CampBrince, Oct. 5, 1878. 
To the “ Chicago Legal News :” — 

THERE are some words which one dislikes to use, yet if they were never required 
they would not be in the language. The milder of two words of this sort stands in 
the heading of this article; yet the reader will see, as we proceed, that the harsher 
would be quite too mild adequately to designate the thing meant. 

Not many months ago, an honored citizen of Massachusetts passed to the better 
land, where, it is supposed, the pen of the libeller is unknown. Those whose eyes 
moistened when they read of his decease, as well as those who, with solemn step and 
heavy hearts, followed what was mortal of him to its last resting-place, remembered, 
that, besides having been an active and conscientious practitioner of the law, he had 
in his younger days been a judge of one of our most important courts; later he had 
served in the high office of Governor of the Commonwealth; and, lastly, for many 
years, he had honored our ancient and renowned Harvard University by filling the 
chair of one of her professorships, being the senior professor for 1 know not how 
long. He had given to our profession law-books which found an extensive sale; and 
which are used, honored, and followed as authority in all the courts of every State 
in the Union. Not all, it may be, thought, but certainly some did, of a glory vastly 
higher than this. Through all the temptations, especially of his later position, he 
had not stooped to entangle himself with any literary, scientific, or professional 
clique; did none of the log-rolling of mean and little minds, accepted member- 
ship in no mutual admiration society, knew nothing of “rings” made of the 
jewels of the land; yet he was equally kind, complacent, and even trustful— 
sometimes trustful to a fault —to the members of these combinations as to those 
who, with him, despised them. I happen to have before me a “ Hand-Book ” of 
literature, prepared by a gentleman who is supposed to have access to the records 
of a “ mutual admiration society,” wherein is a list of all American authors deemed 
worthy of mention, “jurists” among the rest. Not only the tall ones are there, 
but “jurists,” both living and deceased, whose very names not all my readers would 
recognize. In that list the name of Emory Wasupvurn has the honor not fo be. And 
I might mention other things in confirmation of what I deem his title to the highest 
glory. But all recognized, when he departed, that we had lost a man of the kindest 
and largest heart, of integrity perfect, and most exemplary life. 

In the number of the Legal News for the 13th of July last, I was allowed a little 
space in vindication of the fame of this deceased friend of all of us, from an attempt 
to ruin it by falsehood, disguised as criticism. I say, disguised as criticism! Never 
did earth famish for rain or for light as does our legal literature for honest, intelli- 
gent, and fearless criticism on books. And when a falsifier, putting this holy name 
to polluted lips, utters one day mendacity for criticism, and the next takes advan- 


i 
‘ 
YIM 


CORRESPONDENCE. 401 


tage of the reputation thus achieved for thorough work to cover up faults which his 
duty required him to expose, no appeal to cliques, to log-rollers, to mutual admira- 
tion societies, to rings, — no repetitions of his libels, no piling of new ones upon them, 
—can save his carcass (for that is all of man there is left of him) from contempt. 

With this preface, let us proceed. 

The American Law Review for July, in its notice of Washburn’s “ Manual of 
Criminal Law,” says: “It professes to give a concise, but complete and accurate, 
view of the law of crimes.” Washburn himself says: “ ‘The object at which it aims 
is to present, in an intelligible form, so much of the familiar and well-settled princi- 
ples of these departments of the law as shall prepare the mind of the student for 
taking up the entire subject in detail, by showing in advance the topics embraced in 
it, and the relations they hold to each other. . . . The mode in which it has been 
sought to accomplish this purpose has been to describe, in the first place, the princi- 
pal crimes known to the law, as well as the principle upon which their character for 
criminality rests, and then to take up and describe, step by step, the processes by 
which prosecutions for offences are begun and carried on to final judgment... . It 
is an outline only, and pretends to no higher place. . . . Nor will it be necessary to 
attempt to enumerate all these [crimes], since the purposes at which it aims are rather 
to give an idea of the forms of process and modes of prosecution by which crimes 
are made cognizable by the courts, than to point out the distinctive characteristics of 
the different classes into which they are divided.” Author’s Pref. and p. 24. The 
Review for July says: “It is concise, but is neither accurate nor complete. In fact, 
its omissions are more noticeable than its contents; for, without even a word of expla- 
nation, it leaves out all that class of crimes of which the names would offend deli- 
cate ears.” And the writer mentions, as left out, “rape, abortion, and bigamy; ” 
concealing the fact that it has assault with intent to commit rape, p. 28; resisting 
the attempt to ravish, p. 83; house of ill-fame, in at least two places, pp. 86 and 165, 
and [know nothow many others as offensive to “delicate ears ” as those the omission 
of which he specially mourns. 

If the reader will reperuse the foregoing extracts from Washburn and the Review, 
he will perceive that the Review deliberately charges Washburn with lying to de- 
ceive the public as to the contents of his book, while the book shows on its face the 
falsity of the charge. It accuses him of professing to give, in an impossibly small 
space, a complete view of the criminal law; while, in truth, he laboriously and to 
repetition explains that he does not: of omitting some crimes “ without even a 
word of explanation ;” while, in truth, the fact of the omission, and the reason for 
it, are amply stated: and, lastly, of being an old fool, who could not say “rape” 
in a law-book, for fear of offending delicate ears ; while, in truth, he does say rape, 
and every thing else which the scope of his book, as explained by himself, requires. 
If the vices go together, as some deem, no wonder the Review man was not satisfied 
with two bawdy-houses and one attempt at rape, which failed because unhappily the 
woman resisted, but he panted for something which would really offend “ delicate 
ears.” What was it? 

In the before-mentioned article in the Legal News, I pointed out the foregoing, 
and asked, “ At whose door is the falsehood?” Further on I said, ‘‘ The book, the 
purpose of which is thus described by its author and thus falsified by the Review,” 
&c. And the reader may judge whether, in the face of all this, I admitted that what 
the Review said was true. 

The Review, in the number for October, recurs again to the subject. It does not 
publish my article; it knows as well not to do that, as not to put beside its own state- 
ment what Washburn himself says of his book. So, refusing to let its readers see 
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for themselves what I say, it reiterates its fabrications that the book professes to give 
a complete view of the criminal law, and “ that it contains no reference to that class 
of crimes to which rape, bigamy, adultery, and abortion belong, and that this omis- 
sion was unexplained.” Then, coupling the name of ‘ Mr. Emory Washburn, the 
author’s son,” with mine, it proceeds: “Neither of these gentlemen deny that our 
allegations of fact are true”!!! Please, reader, take a long breath on this and get 
relief. It is too astounding for comment. The language has no words adequate. 

To prove the book inaccurate, the Review, in its July article, repeated in its Octo- 
ber one, says: “It seems to have been compiled mainly from three or four text- 
books, and its citations are mostly from the reports of two or three States.” It isa 
little 12mo. of 268 pages of text, this book, in which, according to the false Review, 
the deceased author “‘ professes” to give a “complete ” exposition of the criminal law 
and criminal procedure! But, at this point, the head of the reviewer is in accord 
with his heart. Assuming it to be compiled from three or four text-books, or even 
from one, that does not prove it inaccurate. Yet, oh, the cases at large are not 
cited! If they were, the entire book, with nota particle of text, could not hold a 
quarter of them. But what is the truth of the accusation as to “ three or four text- 
books?” Ina prefatory list of books referred to, I count, other than reports, ninety- 
two. A little turning over of the pages shows still others, omitted by the compiler. 
Such a list is not generally prefixed by authors. I have before me two books in 
which it is, as follows: Story’s Conflict of Laws has forty-seven, and Greenleaf 
on Evidence, twenty-six; these two large books together having many less than 
Washburn’s small one alone. Is this fabrication criticism ? 

The Review’s July article goes on to say: “ We note a few misstatements, taken 
at random.” ‘The principal ones are two: “It is stated that no receiver of stolen 
goods is indictable, unless he received directly from the thief.” That is not said. 
Something on the subject is; and what Washburn does say, is what has been judi- 
cially held, and there are no decisions to the contrary. The falsifier follows this with 
a quotation, the only one he ventures upon. It looks squally for the book; and it 
is right as far as it goes. But it breaks off Washburn’s statement in the middle ; 
and, to my understanding, at least, the whole conveys an entirely different meaning 
from what the half does. 

In my article in the Legal News, I spoke, first, of the earlier falsehoods above ex- 
plained, then added: “The above samples are from the first five lines of the article; 
readers wishing to go through with the rest are commended to the ‘original.’ If they 
will take nothing for granted, but compare all with the books suggested and the 
authorities, they will not much complain as the result that it has in the packing, like 
a nice box of strawberries or an honest barrel of apples, all the biggest at the top.” 
Yet the Review, in its October article, coupling, as I said, the name of the junior 
Washburn with mine, thrusts upon the readers of its barred pages the falsehood: 
“Neither of these gentlemen deny that our allegations of fact are true!” It goes 
on to say, with a crookedness worthy of any falsifier who can, as I just showed, 
quote from a law-book,to vilify it, as Satan quotes Scripture: “ Neither claims that 
the book is complete or accurate.” As to completeness, the question has been 
already ventilated. As to accuracy, the Review man himself believes it accurate, 
else he would present the truth to his readers, not falsehood, to make it appear oth- 
erwise. My own opinion on this or any other question relating to the merits of the 
book I have never had occasion to express, and have never expressed, by any printed 
word. It is of no consequence ; if it was, this would be no fit occasion to state it, 
whether favorable or unfavorable. Had you thought the book poor, instead of the 
reverse, as demonstrated by your crooked methods for bringing it and its author into 
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disrepute, there isno man living who would not have commended you for expressing 
an honest opinion. Assume, if you please, that it is poorer than you say, your con- 
duct is, by reason of it, the more despicable. There was less need, in your attempt 
to write it down, to utter what was not true. 

Says the October Review: “ We are willing to abide by the judgment of the pro- 
fession on the two questions raised by Messrs. Bishop and Washburn : — 

“Ist. Whether a book so far from complete as this Manual, can properly be 
praised. 

“2d. Whether our personal respect for Mr. Washburn would have justified us in 
concealing the faults of the book which bears his name.” 

I do not know what the living Mr. Washburn has done that the Review should 
attempt to belittle him by yoking him to me. I have no doubt that he is in every 
respect an excellent and worthy man. Certainly I have reason to believe that he 
cherishes fondly the memory of his departed parent. I had heard that the deceased 
Washburn left a son, who resided in Chicago, but beyond this mere fact he was to 
me utterly unknown. When my letter had appeared in the Legal News, he wrote 
me a letter thanking me for my effort in behalf of his father’s fame, so admirably 
expressed, so full of gratitude for the good which, with my whole heart, I had meant, 
that I would not willingly bring him harm. He wrote something for the public after 
I did, as I supposed (for his published letter is not at this moment before me), 
entirely distinct from mine. ; 

But, passing by this yoking of names, pray, Mr. Reviewer, do you suppose you 
can befool the public by pretending that any such questions as you state have been 
raised by anybody ? 

You, sir, have raised the more serious question, whether you, and the periodical 
you prostitute, are, while the latter is in your hands, worthy the patronage of an 
honorable profession. Your first libel might have slipped into your columns by some 
accident which vigilance could not avoid. But when your attention is called to it, 
and its falsity is plainly pointed out, you repeat the libel. Next, you turn your* 
unsated maw, foul with its feast on the dead, upon two living men, who never wronged 
you, and probably neither of whom even knows you. Barring your pages against 
them, you declare that, while both blame you, it is for speaking what both admit to 
be truth, — “ neither of these gentlemen deny that our allegations of fact are true!” 
You brand them as endeavoring to suppress what duty requires you to say, and also 
as linked with you in defaming the dead. And one of these men is the injured dead 
man’s son! I might say much more on this branch of the subject; but, for reasons 
which I deem adequate, for the present, at least, I forbear. 

I wish I could now turn to the truthful parts of the Review’s two notices, but I 
find none. The substance of both is given in this letter. The second is simply a 
restatement and reaffirmation of the first; adding, as before explained, that both Mr. 
Washburn, Jr., and I, whose words it withholds from its readers, concede the truth 
of its allegations of fact. 

Yet, in addition to the foregoing, the Review expresses the “ belief” that, had 
Washburn lived, he would not have permitted his book to “ see the light in its pres- 
ent shape, and that it was in no sense complete at his death.” Hence, it claims to be 
the special champion of his fame. But what is the “ belief” of a falsifier against 
established fact? He had written it as published, had even given it what is known 
to be the last stroke of an author’s pen, the completed preface ; between this preface 
as it is, not as the falsifier says, and the book, the harmony is perfect; and, for the 
rest of the evidence, print, if you dare, the already published statement of the son 
of the deceased. The Review’s vindication is, ‘in English,” that, after writing a 
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book of blunders, and with it a lying pretence that it contained what it did not,— 
thus displaying the full proportions of ignorance, mendacity, and meanness, —the 
weak old prude, who could not say rape for fear of offending delicate ears, would 
have lacked the pluck, had he lived, to palm it off upon the public. This exhibition 
of love is not original. The Review man found it all laid down in an old and hon- 
ored book, to whose pages, while prayerfully getting strength for a solemn duty to 
the dead, he resorted for a drink — of the waters of life: “ Joab said to Amasa, Art 
thou in health, my brother? And Joab took Amasa by the beard with the right 
hand to kiss him. But Amasa took no heed to the sword that was in Joab’s hand, 
so he smote him therewith in the fifth rib, and shed out his bowels to the ground.” 
Respectfully yours, 
P. Bisnor. 


